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E United States emerged from the recent war in a position of 
world-wide industrial dominance unequalled in its history—prob- 
ably unequalled by that of any nation in modern history. While 
every other manufacturing country has been physically devastated by 
bomb or shell and politically or financially disorganized by years of 
mortal struggle, American productive capacity has been developed to its 
highest point. At the same time, the whole world is desperately short of 
almost all kinds of goods. An extraordinary demand for most kinds of 
goods, and particularly durable consumer goods, likewise exists in the 
United States, but observers believe that high production from present 
domestic capacity will satisfy accumulated American demand in a rela- 
tively short period of time. Then will come a danger point, when excessive 
productive capacity and declining demand might lead to the accelerating 
downward spiral of depression. America looks to foreign trade both as a 
moral duty—or at least opportunity—to aid reconstruction and the re- 
establishment of satisfactory living standards abroad and, for the future, 
as a vehicle to provide a stabilizing outlet for American goods and serv- 
ices. 
Many factors affect the practical availability and promise of foreign 
trade: exchange restrictions and import quotas, tariffs, and the special 
risks in the accumulation of foreign properties and foreign balances in 
whatever currency payable. Another major factor is multiple taxation. 
International double or multiple taxation has recently been defined as the 
situation which arises “‘when the taxes of two or more countries overlap in 
such a manner that persons liable for tax in more than one country bear a 
higher tax burden than they would if they were subject to only one tax 
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jurisdiction.” The policies of the United States, and of foreign countries 
in which United States concerns do business, relative to multiple taxation 
will be an important determinant in the expansion of our trade abroad. 

Foreign tax policies are beyond the control of the Government of the 
United States and American public opinion, save as those policies can be 
shaped through tax treaties. Such treaties have been negotiated with 
several countries. They are an important subject in themselves—too im- 
portant for cursory treatment in an article concerned primarily with 
American law.? The domestic tax policy of the United States is determined 
by our Government and is within the control of American public opinion. 
If flourishing foreign trade, sufficiently profitable to attract adequate in- 
vestment capital, is important to the economic welfare of the United 
States, the taxation of foreign trade is a matter of general concern. 

It is well established that while non-resident aliens are taxable in the 
United States only upon income having its source within the United 
States,’ citizens of the United States, domestic corporations and persons 
here resident, regardless of nationality, are subject to United States in- 
come tax upon all of their income from whatever source derived.‘ Subject 
to certain relief provisions, the various revenue acts under the Sixteenth 
Amendment and the Internal Revenue Code have fully exercised this 
jurisdiction to tax.5 

It is obvious that to the extent that other nations take the same posi- 
tion, the result in many cases will be dual taxation of the same income. 
A resident of Canada, earning income in the United States, would pay tax 
on that income in the country of its source, the United States, and in the 
country of his residence, Canada; similarly, income derived from Canada 
by a resident of the United States would be subject to taxation in both 
countries. 

This situation is ameliorated if the country of residence, in its computa- 
tion of net income subject to tax, permits the deduction of the tax paid in 

* League of Nations, Fiscal Committee, “Model Bilateral Conventions for the Prevention 


of International Double Taxation and Fiscal Evasion,” at p. 37; Report of Second Regional 
Tax Conference, Mexico, D. F., July, 1943. League of Nations Official Publication, Official 
No. C.2., M.2., 1945, II, A. 

* A very illuminating and comprehensive article on treaty relief against international double 
taxation was written by Mr. Ke Chin Wang, Attaché to the Chinese Embassy. Ke Chin Wang, 
International Double Taxation of Income: Relief through International Agreement, 1921- 
1945, 59 Harv. L. Rev. 73 (1945). 

3 See Angell, The Nonresident Alien: A Problem in Federal Taxation of Income, 36 Col. L. 
Rev. 908 (1936). 

4 Cook v. Tait, 265 U.S. 47 (1924). 


552 Stat. 527 (1938), 26 U.S.C.A. § 211 (1945). 
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the country of source, but this is not an adequate solution. If each country 
applied a 40 per cent rate, the net amount retained by the taxpayer would 
be only 36 per cent of the first amount taxable and the composite effective 
rate would be 64 per cent. A tax differential of 24 per cent of taxable net 
profit might prove a major deterrent to foreign trade. In the case of an 
exporter, it would operate much like a discriminatory protective tariff in 
the land in which the goods were sold. Other costs being the same, the 
exporter would derive a smaller profit from goods which he sold in the 
foreign country in competition with goods locally produced than would 
the local producer and seller or an exporter from a country which did not 
tax income earned abroad. The additional price which it would be neces- 
sary for the exporter to obtain in the foreign country in order to justify 
exporting his product rather than selling it in the domestic market in his 
own country would be increased. Both ways, the tendency would be to 
discourage American foreign trade by increasing the cost or price differen- 
tial required to make such trade profitable. 

Several devices can be and are used to limit or to eliminate dual taxa- 
tion of foreign business. In the Union of South Africa, for example, income 
derived by local residents from foreign sources is entirely exempt from 
income tax.® In Australia such income until recently was exempted from 
tax provided that it was subject to tax in the country from which de- 
rived.’ Between certain areas in the British Empire, reciprocal agreements 
provide for adjustments of rate so that no taxpayer pays more tax than 
would be imposed in the country of residence or the country of source, 
alone, whichever rate is higher.* In the United States the principal protec- 
tion against double taxation of profits derived from foreign trade is pro- 
vided by the foreign-tax credit. The idea of the foreign-tax credit, now em- 
bodied in the Internal Revenue Code, section 131, is a simple one. Instead 
of the exemption of income derived abroad and subject to income tax in 
the country of its source, a credit is provided against United States income 
tax for the tax paid in the foreign country, the amount of the credit being 
limited to that proportion of the United States tax, computed without the 
credit, which the foreign income bears to the entire net income.’ The 


‘(The Union of South Africa] Income Tax Act, 1941, Act no. 31, § 7. 
’ [Australia] Income Tax (Assessment) Act, 1936, 1 George VI, no. 4440, § 14 (s). 
* Ke Chin Wang, op. cit. supra, note 2, at 74. 


*“(a) Allowance of credit. If the taxpayer chooses to have the benefits of this section, the 
ee Seon except the tax imposed under section 102, shall be credited with: 
“(1) Citizens and domestic corporations. In the case of a citizen of the United States and 
of a domestic corporation, the amount of any income, war-profits, and excess-profits taxes 
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evident purpose of this section, and in most cases its effect, is to subject 
all income derived by a United States resident either to the United States 
tax rate or to the rate in the country of source, whichever is the higher, 
but not to any combination of the two resulting in a still higher composite 
rate. 

Two simple illustrations will show the normal operation of the section. 
Suppose that the American Exporting Company, incorporated in the 
United States, in 1946 has a total net income of $2,000,000 of which 
$800,000 is derived from United States sources and $1,200,000 from Aus- 
tralia, where we will assume that the corporate rate is 35 per cent. The 
total United States tax, before foreign-tax credit, would be $760,000. 
The Australian tax would be $420,000. Since the Australian income repre- 
sents 60 per cent of the total income, the limit on allowable Australian tax 
credit would be $456,000, being 60 per cent of $760,000. The entire Aus- 
tralian tax of $420,000 would be allowed as a credit against the United 
States tax. The total tax payable would be $420,000 (the Australian tax) 
plus $760,000 minus $420,000 (the United States tax less the foreign-tax 
credit), and the rate on all would be 38 per cent, the United States rate, 


paid or accrued during the taxable year to any foreign country or to any possession of the 
United States; and 

“(2) Resident of United States. In the case of a resident of the United States, the amount of 
any such taxes paid or accrued during the taxable year to any possession of the United States; 
and 

“(3) Alien resident of United States. In the case of an alien resident of the United States, the 
amount of any such taxes paid or accrued during the taxable year to any foreign country, if the 
foreign country of which such alien resident is a citizen or subject, in imposing such taxes, 
allows a similar credit to citizens of the United States residing in such country; and 

“(4) Partnerships and estates. In the case of any such individual who is a member of a 
partnership or a beneficiary of an estate or trust, his proportionate share of such taxes of the 
partnership or the estate or trust paid or accrued during the taxable year to a foreign country 
or to any possession of the United States, as the case may be. 

“Such choice may be made or changed at any time prior to the expiration of the period 
prescribed for making a claim for credit or refund of the tax imposed by this chapter. 

“(b) Limit on credit. The amount of the credit taken under this section shall be subject 
to each of the following limitations: 

“(1) The amount of the credit in respect of the tax paid or accrued to any country shall not 
exceed, in the case of a taxpayer other than a corporation, the same proportion of the tax 
against which such credit is taken, which the taxpayer’s net income from sources within such 
country bears to his entire net income for the same taxable year, or in the case of a corpora- 
tion, the same proportion of the tax against which such credit is taken, which the taxpayer’s 
normal-tax net income from sources within such country bears to its entire normal-tax net 
income for the same taxable year; and 

“(2) The total amount of the credit shall not exceed, in the case of a taxpayer other than a 
corporation, the same proportion of the tax against which such credit is taken, which the tax- 
payer’s net income from sources without the United States bears to his entire net income for 
the same taxable year, or, in the case of a corporation, the same proportion of the tax against 
such credit is taken, which the taxpayer’s normal-tax net income front sources without the 
United States bears te its entire normal-tax net income for the same taxable year.” 52 Stat. 
506-7 (1938), 26 U.S.C.A. § 131 (a) (b) (1945). 
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and in this case the higher one. If foreign income had been subject to 
excess profits (wartime company) tax in Australia to such an extent as to 
raise the effective rate there to 50 per cent, the Australian tax would be 
$600,000. The limit on the foreign-tax credit allowable in the United 
States still being $456,000, the total tax would then be $600,000 plus 
$760,000 minus $456,000 or $904,000. The effective rate on all would be 
45.2 per cent, representing 38 per cent on 40 per cent of the income and 
50 per cent on 60 per cent of the income. 

In the first example above, if no foreign-tax credit were available, but 
the foreign tax were used as a deduction, the total tax would be $1,020,- 
400, being $420,000 plus 38 per cent of $1,580,000. In the second example 
it would be $1,132,000, being $600,000 plus 38 per cent of $1,400,000 

Taxes paid by foreign subsidiaries of domestic corporations are gov- 
erned by the so-called subsection (f) credit. This provision is as old as the 
foreign-tax credit itself, having been first embodied in almost its present 
form in the 1921 act and in a somewhat different form in the 1918 act. 
Under subsection (f)** a domestic corporation which owns a majority of 
the voting stock of a foreign corporation from which it receives dividends 
in any taxable year, is deemed to have paid (and hence to be entitled to 
credit for) the same proportion of any income taxes paid or deemed to 
have been paid by any such foreign corporation to any foreign country or 
possession of the United States upon the accumulated profits of such 
foreign corporation from which such dividends were paid, which the 
amount of such dividends bears to the amount of such accumulated 
profits. “Accumulated profits” is defined as profits less the tax thereon. 
Where the United States rate is higher than the foreign rate, the total tax 

© “(f) Taxes of foreign subsidiary. 

“(1) Foreign subsidiary of domestic corporation. For the purposes of this section, a do- 
mestic corporation which owns a majority of the voting stock of a foreign corporation from 
which it receives dividends in any taxable year shall be deemed to have paid the same pro- 
portion of any income, war-profits, or excess-profits taxes paid or deemed to be paid by such 
foreign corporation to any foreign country or to any possession of the United States, upon or 
with respect to the accumulated profits of such foreign corporation from which such dividends 
were paid, which the amount of such dividends bears to the amount of such accumulated 
profits. The term “accumulated profits” when used in this subsection in reference to a foreign 
corporation, means the amount of its gains, profits, or income in excess of the income, war- 
profits, and excess-profits taxes imposed upon or with respect to such profits or income; and 
the Commissioner with the approval of the Secretary shall have full power to determine from 
the accumulated profits of what year or years such dividends were paid; treating dividends 
Ne oe ee Oe ee ee Se ee eee eee 
the preceding year or years (unless to his satisfaction shown otherwise), and in other respects 
treating dividends as having been paid from the most recently accumulated gains, profits, or 
earnings. In the case of a foreign corporation, the income, war-profits, and excess-profits taxes 
of which are determined on the basis of an accounting period of less than one year, the word 


“year” as used in this subsection shall be construed to mean such accounting period.” 52 Stat. 
§08 (1938), 26 U.S.C.A. § 131 (f) (1) (1045). 
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paid on the income of a foreign subsidiary, after allowance of the credit 
provided by subsection (f), will be somewhat less than the total tax paid 
on a like amount of earnings of the foreign branch of an American com- 
pany, all other factors being the same. In the first illustration given above 
the total tax worked out at 38 per cent of $2,000,000 or $760,000, since the 
foreign-tax credit was precisely equal to the foreign tax. Suppose, how- 
ever, that the $1,200,000 earned in Australia represented the earnings of 
an Australian subsidiary of the American taxpayer. The tax in Australia 
at 35 per cent would be $420,000, leaving $780,000 for dividends. If this 
entire amount were paid out, total taxable income in the United States 
would be $1,580,000 and the tax at 38 per cent would be $600,400. The 
limitation on available foreign-tax credit would be $600,400 divided by 
$1,580,000 and multiplied by $780,000 or $296,400. (In a simple case such 
as this, the same result can be reached by taking 38 per cent of $780,000.) 
The Australian tax which the United States taxpayer would be deemed to 
have paid would be $420,000 divided by $1,200,000 and multiplied by 
$780,000 or $273,000. This last figure, being smaller than the $296,400 
limitation, would be the credit allowed. The total tax therefore would be 
$420,000 plus $600,400 minus $273,000 or $747,400. If all the earnings 
had been those of the American taxpayer, partly derived from the United 
States and partly from a branch in Australia, the total tax would have 


been $760,000, representing 38 per cent of $2,000,000. 

In 1942 the so-called subsection (f) credit was extended to taxes paid 
by the foreign subsidiary of a foreign subsidiary." 

The foreign-tax credit itself was first introduced into the law in the 
Revenue Act of 1918, in sections 222 and 238. The House Ways and 
Means Committee explained the new provision to the House as follows: 


Under existing law a citizen of the United States can only deduct income, war, or 
excess profits taxes paid to a foreign country from gross income in computing net in- 
come. With the corresponding high rates imposed by certain foreign countries the 
taxes levied in such countries in addition to the taxes levied in the United States upon 
citizens of the United States place a very severe burden upon such citizens. The bill 
provides that a credit against the income tax imposed in the United States be allowed 
a citizen of the United States subject to income and war or excess profits taxes in a 


™ “(f) Taxes of foreign subsidiary. 

“(2) Foreign subsidiary of foreign corporation. If such foreign corporation owns all the 
voting stock (except qualifying shares) of another foreign corporation from which it receives 
dividends in any taxable year it shall be deemed to have paid the same proportion of any 
income, war-profits, or excess-profits taxes paid by such other foreign corporation to any for- 
eign country or to any possession of the United States, upon or with respect to the accumu- 
lated profits of the corporation from which such dividends were paid, which the amount of 
such dividends bears to the amount of such accumulated profits.” 56 Stat. 858 (1942), 26 
U.S.C.A. § 131 (£) (2) (1945). 
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foreign country of an amount equal to the tax paid in such country upon income that 
is received from sources within such country. The bill further provides that, in the case 
of an alien resident of the United States who is a citizen or subject of a country which 
imposes income, war profits, or excess profits taxes, a like credit shall be allowed if such 
country allows a similar credit to citizens of the United States resident in such coun- 
wy. 

The 1918 act contained no limitation on foreign-tax credit. It was 
therefore possible, where a United States taxpayer received part of his 
income from domestic and part from foreign sources, and where the for- 
eign rate exceeded the United States rate, for the foreign-tax credit to 
reduce or eliminate the United States income tax on the domestic income. 
Thus if the United States rate were 10 per cent and the applicable foreign 
rate 20 per cent, a taxpayer earning half of his income in the United States 
and half in the foreign country would pay no United States tax, since the 
foreign income tax on the portion of the income derived in the foreign 
country would be sufficient, as a credit, to eliminate the United States tax 
on the entire income. The United States would be not merely eliminating 
double taxation, but paying part of the foreign tax. This defect was cor- 
rected in 1921, with the introduction of the foreign tax credit limitation 
based on a proportionate part of the United States tax. The Finance Com- 
mittee of the United States Senate explained the new provision as follows: 

Section 222: The income tax law allows a credit, dollar for dollar, against our tax 
for any income or profits taxes paid to any foreign country or to any possession of the 
United States, with certain modifications in the case of alien residents of the United 
States. Where foreign income or profits taxes are imposed at rates higher than those 
carried by the similar taxes in this country, this credit may wipe out part of our tax 
properly attributable to income derived from sources within the United States. To 
prevent this abuse, section 222 provides that in no case shall the amount of this credit 


exceed the same proportion of our tax which the taxpayer’s net income from sources 
without the United States bears to his entire net income." 


Even after the introduction of this limitation, the tax credit as applied 
to income derived in part from the United States and in part from two or 
more foreign countries still could result in a computation which seemed 
inequitable to certain Treasury officials. The objection and its cure, were 
described as follows in the Finance Committee Report on the 1932 
Revenue Act: 

Section 131. Credit for Foreign Income Taxes. / 

Subsection (b): Under section 131(b) of the existing law the credit allowed for taxes 
paid to foreign countries is subjected to a limitation in order to prevent foreign taxes 
from absorbing the tax on income from sources within the United States. This limita- 
tion being based upon the ratio of net income derived from all sources without the 
United States to the total net income, gives preferential treatment to some taxpayers 

* Int. Rev. Bull., Cum. Bull., 1939-1 (Part 2) at 93. "3 Thid., at 193. 
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deriving income from more than one foreign country. This is illustrated by the follow- 
ing example of the cases of taxpayers A, B, and C: 


Tax Paid 


Total income......... 


United States tax, before 
credit (at 12 per cent)... 
Proportion of foreign in- 
come to total income... 
Credit for foreign taxes... . 


* One-third. t Two-thirds. 


Thus B, who has paid no more foreign tax than A, is permitted to take twice as great 
a credit as A. Although B and C have each received $1,000 income from Argentina free 
of any tax, B, in effect, pays no tax to the United States upon this income, while C 
pays the full United States tax thereon. It seems clear that the amount of income re- 
ceived by B from Argentina should have no bearing upon the amount of credit to be 
allowed for the tax paid to Great Britain. 

Accordingly, a further limitation has been placed upon the credit so that in the case 
of any one country the credit for taxes paid thereto may not exceed an amount which 
bears the same relation to the total tax as the net income from the country imposing 
such tax bears to the total net income." 

The solution adopted was the so-called “per country” limitation, in 
which the credit for tax paid in any particular foreign country could not 
exceed that proportionate part of the United States tax computed without 
foreign tax credit which the income derived from that foreign country 
represented of the total income. This limitation was in addition to the 
over-all foreign tax limitation previously described. 

Once the “per country” limitation was adopted, it is questionable 
whether any justification remained for retention of the over-all limitation. 
Mere variation in income level and tax level cannot bring the over-all 
limitation into operation after the “per country” limitation has been 
applied. The over-all limitation can come into effect only if the taxpayer 
has an actual loss derived from some foreign country. Suppose the Ameri- 
can Exporting Company had, in 1946, income of $1,000,000 from the 
United States, $1,000,000 from country A, there taxed at a 50 per cent 
rate, and a loss of $500,000 from country B. The United States tax before 

"4 Thid., at 473-74. 
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credit would be $570,000, or 38 per cent of $1,500,000. The tax in country 
A would be $500,000, but the credit would be limited to $500,000 divided 
by 1,500,000 times 570,000 or $190,000. The net United States tax would 
be $380,000 (which is 38 per cent of $1,000,000).and the total tax would 
be $880,000 on $1,500,000 of income, an effective rate of 584 per cent over 
all. Without the income from country A the United States tax would have 
been $190,000 on taxable income of $500,000. Hence, the additional in- 
come of $1,000,000 from country A would be subject to a total effective tax 
of $690,000 or 69 per cent, because the entire loss in country B was in ef- 
fect charged against income from country A for United States tax purposes, 
although, of course, it could not be so charged in computing taxes in 
country A. Here we have multiple taxation within the definition given 
above. The taxpayer’s income from country A is in effect taxed at a higher 
rate than that applicable either in country A or in the United States. 
The foreign business in country A is required to pay a tax subsidy to the 
domestic business, because of a loss incurred in country B. If operations 
in country A were conducted through a subsidiary, the effect of the over- 
all limitation could ordinarily be eliminated by deferring dividends from 
A until the year after the realization of the loss in B.* 

It will be noted that in the illustrations a non-progressive United States 
rate was assumed. Quite a different situation may result if we assume a 
progressive rate in the United States. Assume, for example, a United 
States corporation taxable at a rate of 40 per cent on the first million 
dollars of its income, but at a rate of go per cent on income in excess 
thereof, the applicable foreign rate being 70 per cent. In such a case the 
branch operation may become quite unprofitable. The United States tax 
on $1,500,000 of earnings before foreign-tax credit would amount to 
$850,000, or 569 per cent. If $300,000 of this total were earned abroad the 
foreign tax would be $210,000. The tax credit limitation would be $170,- 
ooo, representing 563 per cent of $300,000. The total tax therefore would 
be $890,000. Of this, $580,000 would be the tax which would be col- 
lected on $1,200,000 of United States earnings if there were no other earn- 
ings, so that the net tax on $300,000 of foreign earnings would be $310,000. 
The taxpayer would in effect have lost $10,000 net after taxes on a profit- 
able foreign business. Here is double taxation with a vengeance. If no 


*5 If no dividend is received from country A in the taxable year, there is no foreign income 
and the loss from country B must be offset against domestic income; there is no foreign-tax 
credit in that year. In the next year, if operations in country B show at least a break-even, two 
years’ income can be declared out in dividends from country A, and foreign-tax credit ob- 
tained on account of both years’ foreign taxes. If country A has an undistributed-profits 
tax (as, e.g., in Australia) the problem is more complex. 
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other foreign income is involved, the taxpayer may forego the foreign-tax 
credit, deducting instead the foreign tax and salvaging 3 per cent of his 
foreign taxable profit. If he has other foreign income, and especially if it 
is derived from a subsidiary, he may have to accept the loss. 

In the situation described last above, the same amount of earnings 
derived from a foreign subsidiary would bear very substantially less tax. 
In such a case the $210,000 of foreign tax would first be deducted from the 
foreign income and the balance of $90,000 paid out as a dividend. The 
total United States tax, before tax credit, would then be $661,000. The 
tax credit limitation would be $661,000 multiplied by $90,000 divided by 
$1,290,000 or about $46,000. The tax attributable to the dividend would 
be a greater figure—3o per cent of $210,000, or $63,000. Thus the total tax 
paid would be $661,000 plus $210,000 minus $46,000, or $825,000 as 
against $890,000 where the foreign portion was derived from a branch. 
Prior to 1946, when a large number of the leading American companies 
engaged in foreign trade were subject to excess profits tax on a portion of 
their income, this disadvantage of branch operation as against a foreign 
subsidiary might prove an important factor in a number of cases. Today 
all of the larger American corporations are being taxed at a constant rate, 
38 per cent, on all of their income.” So long, however, as individual 
traders, partners, and small corporations continue to be subject to pro- 
gressive rates, the problem has not been eliminated. 

Another difficulty in the administration of the foreign-tax credit has 
been the determination of what foreign taxes constitute “income, war 
profits, and excess profits tax paid or accrued” by the American taxpayer. 
The Treasury has tended to be quite conservative in its determination of 
what constitutes an income, war profits, or excess profits tax, requiring 
that a foreign tax be quite similar to the income and excess profits tax 
system as levied in the United States. For example, taxes measured by 
gross receipts have generally not been regarded as income taxes for the 
purpose of foreign-tax credit.’ In 1942 a new subsection was enacted 
providing as follows: 

For the purposes of this section and section 23(c) (1), the term “income, war profits, 
and excess profits taxes” shall include a tax paid in lieu of a tax upon income, war 
profits, or excess profits otherwise generally imposed by any foreign country or by any 
possession of the United States. 


nae lo tt elena siaeny Sue teteg, becnuan 6 the enery-Lock of ennaed enemagantte 
tax credit from 1946. It will probably be true next year. 

*t See 2 Montgomery, Federal Taxes on Corporations 164-70 (1944-45). 

*8 56 Stat. 857 (1942), 26 U.S.C.A. § 131 (h) (1945). 
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It is still too early to tell how much scope will be given to this subsection 
in the administration of the law. Its limitations are obvious. 

A similar problem arises where there is ambiguity in the foreign law as 
to the incidence of the tax. The outstanding instance is that of the British 
tax withheld on dividends, royalties, and similar payments. The United 
States Supreme Court has held this tax to be upon the payor and not upon 
the payee, so that no foreign-tax credit is available to the shareholder for 
British dividends tax unless the American shareholder holds a majority 
of the voting stock of the British corporation, thus obtaining the benefits 
of subsection (f).*° It appears that this situation will be cured by the 
Anglo-American tax treaty if this treaty is ratified by the United States 
Senate.** The difficulty still remains in principle and will probably arise in 
other cases. 

Similar difficulties of practical and equitable administration arise where 
the measure of income in the foreign country is not identical with the 
measure of income in the United States. For example, suppose that the 
American Exporting Company, operating a branch in Australia, suffers a 
substantial capital loss in that branch. The capital loss will not be de- 
ductible in computing taxable income in Australia™ so that if there are 
operating profits in the branch, an Australian tax must be paid. However, 
the capital loss will operate to diminish income from Australian sources in 
computing taxable income in the United States, thus diminishing the tax 
credit available. If in the following year capital gains were realized in 
Australia, taxable in the United States but not in Australia, the Australian 
tax might be less than the United States tax on the Australian income, 
despite equal or higher rates in Australia. The taxpayer would thus lose 
both ways. Similarly, another country might adopt a different view as to 
source of income. For example, it might be held in India that where prod- 
ucts are purchased in India, imported into the United States and sold 
here, a part of the profit is taxable in India. The United States, however, 
would not recognize that any part of this profit was derived from India, so 
that if this were the only Indian transaction no Indian tax credit would be 
available under the “per country” limitation.” 

In summary, the purpose of the foreign-tax credit provisions of the 


** Biddle v. Com’r of Internal Revenue, 302 U.S. 573 (1938); see Irving Air Chute Co. v. 
Com’r of Internal Revenue, 143 F. 2d 255 (C.C.A. ad, 1944). 


*° Carroll, Income Tax Convention with Great Britain, 23 Taxes 674 (1945). 


**In Australia, as in most British areas, taxable income largely ignores both capital gains 
and capital losses. 


™ Cf. Com’r of Internal Revenue v. preoy: ad eis ad 816 Se 3d, 1935) where the 
taxpayer was fortunate to win in a somewhat similar 
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United States income tax law is that all income derived from foreign 
countries by United States citizens, corporations, or residents shall be 
taxed at the higher of the foreign or domestic rate but not in excess of the 
higher. Saving for the moment the question whether this is adequate pro- 
tection for foreign traders, the statute as drawn produces the intended 
result in the majority of cases, but by no means in every case. 

Foreign-tax credit provisions are the most important provisions in the 
Internal Revenue Code for the special advantage or protection of income 
derived from foreign sources. There are other provisions more limited in 
scope but important in the fields in which they operate. One of these has 
been the section relating to China Trade Act companies. The China Trade 
Act was adopted in 1922 for the principal purpose of providing to Ameri- 
can business a vehicle for China trade to compete with British Hongkong 
Ordinance companies. Supplement K of the Internal Revenue Code pro- 
vides for the taxation of China Trade Act corporations. Its basic effect is 
that such a company is entitled to a credit against taxable net income for 
the amount of dividends paid out of net income derived from China to 
shareholders who are resident in China, the United States, or possessions 
of the United States, or were individual citizens of the United States or 
China. Such dividends are taxable income to the recipient, if he is a resi- 
dent of the United States or a citizen of the United States not resident in 
China, but not otherwise. This special treatment conferred a considerable 
advantage on China Trade Act companies, the shares of which were held 
by individuals, particularly if the individuals were residents of China. 
There is no substantial tax advantage in a China Trade Act corporation, 
subsidiary of another United States corporation.” Since the abolition of 
extra-territoriality in China and pending clarification of the Chinese cor- 
poration laws, there is considerable doubt as to the status of a China 
Trade Act company.” 

Another instance of special treatment of foreign income is that of in- 
come derived from possessions of the United States, exempt under Inter- 
nal Revenue Code, section 251. The origin of this section is even more 
interesting than its present application. In the 1921 Revenue Bill, as re- 
ported by the Committee on Ways and Means of the House, there was 
added a new concept, that of the foreign trader and foreign trade cor- 

*3 For further discussion of China Trade Act corporations, see Berdon, Memorandum on 
China Trade Act Corporations, 24 Taxes 251 (1946). 


*4 The present Chinese Corporation Act apparently will not permit the qualification in 
China of a foreign corporation not actually engaged in business in the jurisdiction of its in- 


corporation. China Trade Act corporations are not “engaged in business” in the United States, 
as that term is understood in this country. 
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poration, defined to mean a citizen or resident of the United States or a 
domestic corporation less than 20 per cent of whose gross income was 
derived from sources within the United States. The House proposed that 
such foreign traders would be taxed substantially as non-residents—that 
is to say, only on income derived from sources within the United States. 
This provision was approved by the Committee on Finance of the Senate. 
However, it encountered difficulties on the floor of the Senate and 
emerged in substantially the present form of section 251 of the revenue 
code, containing similar provisions applicable only to citizens of the 
United States or domestic corporations 80 per cent or more of whose in- 
come is derived from sources within a possession of the United States, and 
50 per cent or more of whose gross income is derived from the active con- 
duct of a trade or business within a possession of the United States. To 
these provisions was added the qualification that there shall be included 
in the gross income of such persons all amounts received within the United 
States, from whatever source derived. A taxpayer entitled to the benefit of 
section 251 is not entitled, in addition, to a foreign-tax credit. Possessions 
of the United States within the meaning of section 251 now include 
Puerto Rico, Philippine Islands, Panama Canal Zone, Guam, American 
Samoa, Wake, Palmyra, and Midway, but not the Virgin Islands. The 
status of the Philippines will probably change this year, upon inde- 
pendence. 
A more recent provision introduced for the benefit of American foreign 
trade is that concerning Western Hemisphere trade corporations.** A 
Western Hemisphere trade corporation is a domestic corporation all of 
whose business is done in any country or countries in North, Central, or 
South America or in the West Indies or Newfoundland, provided (a) 95 
per cent or more of the gross income of such corporation for the three-year 
period immediately preceding the close of the taxable year (or such part 
thereof as the corporation was in existence) was derived from sources 
outside the United States, and (b) that go per cent or more of its gross in- 
come for such period was derived from the active conduct of a trade or 
business. The advantage accorded a Western Hemisphere trade corpora- 
tion is a special rate of tax; it is subject to normal tax, at present 24 per 
cent, but not subject to surtax, at present 14 per cent. The requirement 
that income be derived from the active conduct of a trade or business 
prevents a holding company from qualifying even though the holding 
company exercises more or less active management over a subsidiary, the 
operations of which are clearly the active conduct of a trade or business. 
% 56 Stat. 838 (1942), 26 U.S.C.A. § 109 (1945). 
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Nevertheless, in many situations it should be possible to obtain the bene- 
fits of the Western Hemisphere trade corporation rate for a part or all of a 
Western Hemisphere export business, and for other types of Western 
Hemisphere business as well where foreign regulations do not forbid, by 
some reorganization of corporate structure.” The Bureau has held that a 
reorganization designed to secure the benefits of the Western Hemisphere 
trade corporation rate is not tax inspired in a sinister sense and hence does 
not fall with the inhibitions of section 129 of the revenue code.”’ 

All of the special statutory provisions discussed above have as their 
general purpose the encouragement of the foreign trade of the United 
States through the limitation of dual taxation or through special tax ad- 
vantages. They are applicable to foreign trade conducted by American 
enterprises, whether or not incorporated. They represent a melange of 
legislative notions adopted at various times and variously amended. 
Obviously they are workable since, in fact, business is operating under 
them. However, through their complications they present endless room 
for dispute, settlement, and litigation. It is submitted that a simpler 
statutory scheme could be devised which would reduce the uncertainty 
and scope for dispute, insure and improve the benefits intended, and not 
substantially decrease the revenue. 

Before debating a specific recommendation, consideration should be 
given to the competing advantages of foreign branches and foreign sub- 
sidiaries. By far the greater part of large-scale American business abroad 
is conducted through subsidiary corporations not organized under laws of 
the United States. To a considerable extent this is due to requirements of 
foreign law and would not be affected by changes in the laws of the 
United States. There are, however, advantages of foreign incorporation 
which result from the operation of United States tax laws. A relatively 
minor advantage was mentioned above in connection with the foreign-tax 
credit, under which the tax credit for dividends received from foreign 
subsidiaries may be more advantageous than the credit for foreign taxes 
paid by the American branch of a foreign corporation. In many cases this 
will be offset by higher foreign taxes, particularly where the foreign coun- 
try collects a tax on dividends paid by its corporations to all shareholders 
or to non-resident shareholders. A much more significant advantage in 
many situations is the fact that the income of the foreign corporation is 
not subject to United States income tax until it is declared out as divi- 

* For further discussion see Tomson, Ullman and Goldin, Lets Be Practical about Western 
Hemisphere Trade Corporations, 23 Taxes 1120 (1945). 

71, T. 3757, Int. Rev. Bull. 1945-17-121109. 
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dends. Where the foreign corporation is operating in an area having a 
corporate income tax with rates comparable to the United States rates, 
this point is of less importance since the foreign tax credit will in the main 
eliminate taxation by the United States, whether the foreign income is 
received by the American enterprise in its own right or as dividends from 
a foreign subsidiary. However, as noted above, if the American business 
operates in more than one foreign country, and also has domestic income, 
the ability to time the accrual of foreign income by the declaration of divi- 
dends may be very useful in preventing loss in one country from limiting 
tax credit available from another. 

Where the area of foreign operation is a low tax or no tax area, the 
advantage of a foreign subsidiary may be much greater. The foreign low 
tax area is of major importance in United States foreign trade, because in 
most cases the foreign country with a low income tax rate has a relatively 
undeveloped economy in which the greatest mutual advantage may result 
from the investment of American capital and the development of Ameri- 
can-controlled business. If an American company wished to invest money 
to develop a manufacturing or extractive industry in Afghanistan, the tax 
advantage of forming a foreign corporation might be substantial. It would 
permit the smallest possible original investment, with a plough-back of 
current profits into capital to increase the size of the enterprise without 
subjecting these current profits to United States tax. Whether or not such 
a postponement of tax would be sound policy within the United States, it 
has much to recommend it in the development of foreign investments 
where because the risks are large the investor may more reasonably expect 
to be tax free until the operation reaches such a level of successful develop- 
ment that sound management would countenance the actual withdrawal 
of current profits and their payment to the investor as dividends. 

Mr. Charles R. Carroll, in a recent address to the National Foreign 
Trade Convention, advanced an argument somewhat similar to that out- 
lined above, from which he moved to the conclusion that the sound and 
simple treatment of foreign income would be its entire exemption from 
United States income tax, provided that the foreign income was derived 
from the permanent foreign establishment of an American enterprise.” 
Multiple taxation was defined above as the situation in which the taxes 
of two or more countries overlap in such a manner that persons liable for 
tax in more than one country bear a higher tax burden than they would if 

** Tax Committee Session, Report of Proceedings at the Thirty-Second National Foreign 


Trade Convention, New York, N.Y., November 12, 1945, at pp. 20-28 (National Foreign 
Trade Council, Inc., 1945). ; 
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they were subject to only one tax jurisdiction. Mr. Carroll’s suggestion 
would eliminate multiple taxation of the profits earned by the permanent 
foreign establishment of an American business by subjecting such profits 
only to the tax rate of the country in which the income was earned, 
whether this rate was higher or lower than the United States rate.*® This 
recommended treatment would permit the American business to compete 
in the foreign area on the same basis as local firms, with neither tax 
penalty nor subsidy. The relation between the foreign and the United 
States rate would be one factor, along with comparative risk and com- 
parative price structure, in evaluating the advantages of foreign as against 
domestic operations for the American business. Without quarreling with 
Mr. Carroll’s objectives, it may be doubted whether such a complete ex- 
emption from United States tax would be countenanced by the United 
States Treasury or Congress. Its result would be total and permanent loss 
of revenue from American income derived from permanent establishments 
in foreign countries having tax rates less than the effective rates in the 
United States. 

A more limited proposal would accomplish most of the same results 
without the same total and permanent loss of revenue. This proposal 
would be to establish a new category of taxpayers, American foreign trade 
corporations. Such corporations might be defined as American corpora- 
tions deriving 80 per cent or more of their income from sources outside the 
United States and 50 per cent of their income either from the active con- 
duct of a trade or business or from the dividends of controlled subsidiary 
companies at least 50 per cent of whose income was derived from the ac- 
tive conduct of a trade or business.*® The foreign source income of such 
American foreign trade corporations would be entirely exempted from 
United States income taxes. However, dividends paid by such corpora- 
tions would be fully taxable in the hands of shareholders, corporate or 
individual. To prevent abuse of the device, accumulations of income by 
the American foreign trade corporation would be subject to the provisions 
of section 102 of the Internal Revenue Code, penalizing unreasonable 
accumulation of surplus to avoid surtax on shareholders. The law should 

#9 Mr. Carroll’s suggestion is slightly more sweeping than the proposal for the exemption 
of foreign source income of foreign trades and foreign trade corporations, in the House bill 
version of the 1921 Revenue Act, in that Mr. Carroll’s proposal would exempt the income 


derived from the permanent foreign trade establishment even of a predominantly domestic 
business concern. 


3° There is nothing sacred about these percentages. They are suggested by those used to 
ae under Code section 251, governing traders in American possessions. 

Some might prefer the 95 per cent and go per cent of the Western Hemisphere Trade corpora- 
tion. 
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specifically provide, in accordance with the recent ruling on Western 
Hemisphere trade corporations, that adjustments of corporate structure 
designed to bring foreign operations within the benefits of the American 
foreign trade section would not be subject to tax penalties. Dividends re- 
ceived from American foreign trade corporations by American parent cor- 
porations would carry with them the right to foreign-tax credit essentially 
as and to the extent provided by the Internal Revenue Code, section 
131 (f), appropriately adjusted to suit its new application. Going a step 
beyond section 131 (f) in its present form, the foreign-tax credit should be 
allowed even though more than one American corporation owns the stock 
of the foreign trade corporation, no one owning “a majority of the voting 
stock.” 

The situation envisaged as normal is that of an American foreign trade 
corporation, owned by another American corporation or corporations. In 
this situation, the rule suggested would result in an aggregate United 
States tax on distributed income approximately equal to the aggregate 
United States tax on distributed income under the present taxing system, 
save for the upstream dividend tax. The only substantial tax saving would 
be on undistributed income. A different result would obtain if the stock of 
the American foreign trade corporation were held by individuals. In this 
case the entire United States corporate tax would be saved to the owners 
and lost to the government. However, no tax credit would apply, so that 
the saving and loss would be limited to the excess of the United States over 
the foreign rate. It is most unlikely that this tax differential would be suf- 
ficient to induce the larger American businesses engaged in foreign trade to 
divorce their overseas departments or subsidiaries, distributing the stock 
in partial liquidation to their own shareholders. The net effect of this 
proposed legislation would be to create a class of American corporations 
the status of which, under our revenue laws, would be essentially that of 
foreign corporations. They would not be taxable on any income save that 
derived from United States sources, and their dividends would have the 
same tax status as dividends from foreign corporations in the hands of 
American shareholders.** As compared with Mr. Carroll’s suggestion, or 
the House revenue bill of 1921, this proposal would be more favorable to 
the revenue, since all income from foreign trade would be taxable once at 
American rates, less foreign-tax credit where available, before it became 
freely available to an American investor, corporate or individual. The 
present premium on foreign incorporation would be cancelled out, but no 


3" With the one exception that the section 131 (f) credit would be allowed to several Ameri- 
can shareholding corporations, as well as to a single corporate parent. 
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more. From the point of view of the competitive position of the American 
investor in foreign trade, it would do enough, but not too much. While 
the investor’s funds remained subject to the hazards of foreign investment 
and use, they would be subject only to the foreign rate of tax, if any, even 
though the United States rate is higher; when profits withdrawn, in the 
exercise of prudent management, they would become subject to the full 
United States rate, subject to tax credit allowable by law. 

Like any special provisions for the promotion of trade, the proposal 
advanced herein would entail some loss of revenue in certain cases and, in 
certain other cases, it might permit of manipulation. The Bureau of In- 
ternal Revenue in the past has proved quite astute and successful in pre- 
venting abuse of statutory privileges. Save in cases of abuse, if this coun- 
try wants foreign trade, it should be prepared to pay some reasonable pre- 
mium to get it. 





THE ASSOCIATED PRESS DECISION—AN EXTEN- 
SION OF THE SHERMAN ACT? 


Joun Henry Lewimn* 


‘i recent application of the Sherman Act to the restrictions on 
membership by newspapers in the Associated Press‘ constituted a 
cause célébre primarily because of the prevailing public interest in 
the subject matter of the litigation. The case may well retain that status 
for some time to come for another reason as well, namely, implications 
contained in the majority opinion of the Supreme Court—suggestions 
which seem to extend the reach of both substantive sections’ of the statute 
as hitherto understood by antitrust lawyers. A full appreciation of the 
facts involved should cause no surprise as to the result of the case. The 
activities of the Associated Press, which were finally condemned, can so 
readily be fitted into the pattern of illegal restraints fashioned by former 
decisions that the marvel would seem to be that they could have escaped 
with immunity so long and that their dispatch should have involved such 
travail and contrariety of view by the judges who passed upon them.’ The 

* The writer, a member of the Baltimore bar, was, prior to March 15, 1944, first assistant to 


the head of the Department of Justice’s Antitrust Division, and counsel for the Government in 
the Associated Press case. 

* United States v. Associated Press, 326 U.S. 1 (1945). The opinions of the three-judge 
district court are reported in 52 F. Supp. 362 (N.Y., 1943). 

* 26 Stat. 209 (1890), 15 U.S.C.A. §§ 1-2 (1941). Section 1 provides, “Every contract, com- 
bination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, oe cic Cella waht is hereby declared to be illegal 
Section 2 provides, Oe een a or attempt to monopolize, or combine 
or conspire with any other person or persons, to monopolize any part of the trade or com- 
merce among the several States, or with foreign nations, shall be deemed guilty of a misde- 
meanor. ” The Government’s bill of complaint for an injunction filed under section 4 of 
the Sherman Act attacked the practices of the Associated Press under both sections of the 
Sherman Act, as a conspiracy to restrain trade in news and to monopolize a part of it. Ap- 
parently the injunction was issued and approved on both grounds. 

3 The case was argued in the Supreme Court December 5 and 6, 1944, but not decided until 
June 18, » 2046 Of the eight Justices who heard the case, only four concurred in the majority 

Mr. Justice Black. One of these, Mr. Justice Douglas, also filed a 
See estos ocahturler tb segeoats eptaion seeeneteh's te foie ier ea semees at bth 


ciates as they saw fit, provided they acquired no unlawful 
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grounds of decision, while not set forth with extreme clarity, provide ar- 
resting suggestions, particularly with regard to the meaning of monopoly 
and the bearing of the “rule of reason”* upon monopoly and upon one of 
the most familiar types of restraints of trade, namely, boycotts. Although 
the Sherman Acct is fifty-five years old, it was not until 1940 that it was 
made certain that there is no justification for group tampering with the 
interstate market-price structure.’ Also, while there have been strong inti- 
mations that secondary boycotts are similarly illegal per se,° a direct hold- 
ing to that effect has never been articulated, and still less has the authori- 
tative position of primary boycotts in that regard been defined.’ Again, the 
definition of the term “monopoly” has remained confused. How far a 
commodity or service must be unique, in the sense that there are no prac- 
tical duplicates of them, before one who corners their distribution or rendi- 
tion may be regarded a monopolist, has been a troublesome question. 
Contributions toward the solution of these questions emerge from a com- 
parison of Judge Learned Hand’s opinion below in the Associated Press 
case with the opinion of Mr. Justice Black on appeal.* 

Both opinions contain recitations of the most salient facts, but a some- 


4 Standard Oil Co. v. United States, 221 U.S. 1 (1911). 


5 United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940); see United States v. 
Trenton Potteries Co., 273 U.S. 392 (1927); Appalachian Coals, Inc. v. United States, 288 
U.S. 344 (1933). 


® See Fashion Originators’ Guild v. Federal Trade Com’n, 312 U.S. 457 (1941); Sugar Insti- 
tute, Inc. v. United States, 297 U.S. 553 (1936), and more particularly in the court below, 15 F. 
Supp. 817, 899 (D.C.N.Y., 1934); American Medical Ass’n v. United States, 317 U.S. 519 
(1943), and more particularly in the court below, 110 F. 2d 703 (App. D.C., 1940). The defini- 
tion of a secondary boycott, where economic pressure is exerted against third parties to force 
them to withhold patronage from the object of the boycott, is set forth in Duplex Printing 
Co. v. Deering, 254 U.S. 443 (1921). 


7 Compare United States v. American Livestock Commission Co., 279 U.S. 435 (1929), 
with Eastern States Retail Lumber Dealers’ Ass’n v. United States, 234 U.S. 600 (1914), and 
with the holding in American Medical Ass’n v. United States, 130 F. 2d 233 (App. D.C., 1942) 
upon which point certiorari was denied by the Supreme Court, though granted on other 
grounds, 317 U.S. 613 (1942). 


* The case invited, but did not receive, a discussion of the bearing of the “single trader” 
doctrine. The Associated Press, as we shall see, could not be regarded as a single trader; but was 
the form of its organization controlling? Would the restraints it imposed have been similarly 
condemned if exerted by an individual corporation? While the right of the individual trader, 
holding no monopoly and acting alone, to deal with whom he pleases and to practice dis- 
crimination freely has been decided and recently reaffirmed, United States v. Colgate & Co., 
250 U.S. 300 (1919); Federal Trade Com’n v. Raymond, 263 U.S. 565 (1924), both cited with 
approval in United States v. Bausch & Lomb Optical Co., 321 U.S. 707 (1944), the doctrine 
seems technical, the product of a different economic era, and hence not wholly beyond question 
on its merits. In Eastman Kodak Co. v. Southern Photo Materials Cé., 273 U.S. 359 (1927), 
the Court held that one having a private monopoly could not discriminate; cf. United 
States v. Klearflax Linen Looms, Inc., 63 F. Supp. 32 (Minn., 1945). 
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what more extended re-survey of them may not be unprofitable before a 
comparison of the respective rationes decidendi is attempted. We are on 
clear ground with regard to the facts, because all-of them, and even most 
of the factual ultimate conclusions to be drawn from them, were matters 
of record and freely admitted by the Associated Press itself. With the 
exception of two factual conclusions, found to be nonessential to de- 
cision,® the contest between the parties was confined to the appropriate- 
ness of the application of the Sherman law to the admitted situation. 
The Associated Press constitutes a group of some 1200 American news- 
papers, located in every state of the Union, whose reporting activities 
taken together blanket the country—each a separate, independent, profit- 
seeking business enterprise. Since 1900 it has taken the form of a coopera- 
tive membership corporation, its by-laws expressly constituting an identi- 
cal contract between the members themselves and between each member 
and the corporation. Severe penalties—expulsion, suspension, or fines— 
are provided for breach of this contract. The corporation itself does not 
make or retain any profit from its operations or pay dividends, but the 
avails of the undertaking are passed on to the members in the form of 
service. The entire cost of this service, which amounts to nearly $12,000,- 
ooo annually, is defrayed by assessments levied upon the members, gen- 
erally in proportion to the populations of the territories served by their 
respective newspapers. Of the 1200-odd members at the time of the suit, 
less than 600 were original charter members. The rest had joined the 
organization from time to time since 1900, some quite recently.*® But pre- 
sumably each member at the dissolution of the corporation, regardless of 
the length of its association with the enterprise, would be entitled to an 
equal proportionate share of the corporate net assets. The corporate af- 


* The case was disposed of on the Government’s motion for summary judgment (Federal 
Rules of Civil Procedure, Rule 56), the court being satisfied that there was no substantial 
dispute as to any essential fact. So little were the material facts in dispute in the view of the 
defendants themselves that they assigned error to the lower court’s refusal to grant summary 
judgment in favor of AP. The lower court denied to itself on the motion consideration of two 
issues which, while held relevant, were not thought necessary to be decided: (1) the precise 
extent of AP’s superiority over the principal competing news services, United Press and Inter- 
national News Service, and (2) whether AP’s observance of its by- laws in the past had actually 

afforded AP members. In view of the 


that the ultimate meaning of these facts remained in substantial dispute seems overcautious 
and highly questionable. 

1° During the history of the corporation approximately 1 ee 
cn chistes nteathatadiaan hemp abeeiiahianaianad eiananns mans publication or for 
some other reason have relinquished membership. Only six have been admitted over the ob- 
jection of their respective AP competitors, and the admission of all these can be accounted 
for by unusual circumstances which surrounded their applications. 
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fairs are managed by a board of directors which exercises large plenary 
powers." 


The AP newspapers have associated themselves to gather, pool, and 
share, for their mutual benefit, the news of the world, in recognition of the 
fact that it is practically impossible, because of the great cost and organ- 
ization required, for any one newspaper acting alone to provide itself with 
world-wide coverage. The members gather and contribute to AP the news 
of happenings in their respective localities; AP as their common agent, by 
its bureaus and full-time and part-time reporters and through contracts 
which it has with certain foreign news agencies,” covers the rest of the 
world and supplements the reports of domestic news received from mem- 
bers. The news, news pictures, and features, when thus assembled in the 
hands of AP, are edited by AP, and by it constantly dispensed in inter- 
state commerce over leased wires to the members in the form of tele- 
graphic day and night news reports of over a million words. The AP re- 
ports conform to the highest standards of accurate, non-partisan, and 
comprehensive reporting. The thoroughness, efficiency, and excellence of 
this group news-coverage and service is beyond question. So fine and 
complete is it that AP without question constitutes the largest and most 
important news agency in existence and the principal single source of ma- 
terial for American newspapers. With complete justification, AP claims 


t AP’s internal affairs are not characterized by the same democracy usually associated 
with true cooperatives. The members do not enjoy equal voting rights in the selection of di- 
rectors, but their selection is controlled by the voting rights attached to bonds of AP held by 
certain members in unequal amounts. Between 1900 and 1928 these bonds were held by certain 
charter members only. In 1928 the privilege of subscribing to bonds in proportion to their re- 
spective assessments was extended to all members. These bondholders have one vote for each 
$25 face amount of bonds (up to a maximum of $1,000), but only ninety-nine members—the 

newspapers—hold bonds in the amount of $1,000 each with the accompanying forty 
votes, and these ninety-nine members, out of the 1200 total members, own a majority of the 
outstanding bonds. Forty-two per cent of the members hold no bonds at all. The bondholder 
vote cast is often ten or more times as great as the membership vote and completely controls 
the selection of the directors. The result is to make the AP Board of Directors practically self- 
perpetuating. For example, the average term of service of the directors elected in 1942 (apart 
from the token representation on the board of the smaller papers) was fourteen years, or 
eighteen years if a father-son successorship in office is regarded as continuous. On the same basis, 
the directors elected in 1902 served average terms of seventeen years. Only twenty-six men have 
served on the executive committee since 1900. Of more than 200 cases in which a retiring 
director has been renominated, in only five cases has he failed of re-election (and in one such 
case he was elected the following year). 


* Until about 1934, AP had, by various treaties or cartels with Reuters, Ltd., Press Associa- 
tion, Ltd., Agence Havas and its subsidiaries, Wolff’s Telegraphisches Buro, Stefani (Italian), 
Tass (Russian), and Domei (Japanese), the exclusive American rights to their news. It has 
Ce as the Associated Press of Great Britain, 
La Prensa Associada, and Press Association, Inc. It has continued to this day its exclusive 
agreement with the Canadian Press, the legality of which was one of the separate issues in the 
instant antitrust suit resolved against the Government. 
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that it is the “greatest clearing house for news in the world” and that its 
principal office is “the news center of the world.” While the service is not 
indispensable to the success of all newspapers, its extreme desirability 
from a business standpoint is attested by its great popularity. When the 
suit was instituted, the members of AP were 81 per cent in number and 
had 96 per cent of the circulation of the daily morning newspapers, and 
were 59 per cent in number and had 77 per cent in circulation of the daily 
evening newspapers published in the nation. That is, in 1941, of the 373 
daily morning newspapers of the country published in English with a 
total circulation of 16,519,010, some 304, with a total circulation of 15,- 
849,132, enjoyed AP service, and of the 1480 such daily evening news- 
papers with a total circulation of 25,561,381, some 887, with a total circu- 
lation of 19,616,674, were likewise so fortunately situated. Judged by 
newspaper acceptance, AP news is even more important to the larger 
papers. For example, of the sixty-five dailies in the morning field having 
average daily circulations in excess of 50,000, all but one held AP member- 
ship. This one exception was the Chicago Sun, with a daily circulation of 
327,000, which sought AP service but had been excluded therefrom be- 
cause of the opposition of the AP members competitive with it, chief of 
which was the Chicago Tribune. 

There are only two news agencies in addition to AP which undertake to 
supply multiple American newspapers with complete coverage of world 
events. They are United Press Association and International News 
Service, a department of King Features Syndicate, Inc., both selling in- 
telligence to the press for profit. So indispensable are such services, be- 
cause of the fundamental economics of the newspaper business, that only 
seven small morning newspapers and seventy-seven small evening news- 
papers are without the product of one or more of these three agencies. The 
business can be performed efficiently and economically only by a few 
such organizations; there are other smaller news suppliers, but they serve 
only a limited number of newspapers or confine themselves to particular 
types of news, features, and the like. 

The district court, while recognizing that AP is “the chief single source 
of news for the American press,” and that “‘of the three news agencies, AP 
ranks in the forefront in public reputation and esteem,” refused, on the 
motion for summary judgment, to adjudicate AP’s primacy on all counts, 
by reason of certain conclusions set forth in opposition affidavits and be- 
cause of the fact that a relatively small number of newspapers, most of 
them in the evening field, have prospered without AP service. It is sub- 
mitted that, while it was not necessary for AP’s relative position to be 
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established, the court, in view of admissions in the record, might well have 
recognized AP’s superiority. If the issue were important, it is difficult to 
see how it could have been resolved against the Government or regarded 
as inconclusive even within the limits of the summary judgment pro- 
cedure. The evidence showed beyond question that AP surpassed each of 
the other two services, not only in newspaper preference, but in re- 
sources, expenditures, facilities, bureaus, staffs, distribution of news 
sources, and volume of dispatches. AP’s broader access to local news fol- 
lowed as a matter of course from its exclusive rights to the news gathered 
by its regular members. 

The Associated Press, while boasting that its product appears in 
virtually every paper of the world outside the United States, has never 
held itself out to serve all American newspapers. Under the terms of the 
compact set forth in its by-laws, its regular members" are under obliga- 
tion to furnish their local news exclusively to the group and AP service is 
dispensed only to AP members. Membership in AP is, therefore, a pre- 
requisite to the right of an American newspaper to buy any of the news 
assembled by the group. 

The suit attacked two provisions of the AP by-laws as joint and several 
violations of the Sherman Act. The first was the provision for exclusivity, 
which by contract tied the hands of each regular member as to its sale or 
other disposition of its own local news."* This contractual denial of a 
member’s freedom to deal with whom it might please in the disposal of its 
own product, standing alone, undoubtedly restrained trade in news and, 
in the view of the Government, constituted a concerted primary boycott 
of non-member newspapers and the other news agencies. The Government 
argued that, even if this boycott might not be illicit per se, it was, in any 
event, clearly unreasonable, since good motives and pure self-seeking on 
the part of those who restrain trade have long been held not to be matters 
of justification." 


"3 AP has approximately a dozen “associate” members which have no vote in the man- 
agement of its affairs but, in turn, unlike regular members, are free to furnish the local news 
which they gather to others. Members are required to furnish only local news which is “spon- 
taneous,” ie., reports of objective events as distinguished from feature stories of situations 
initiated or developed by the newspaper itself. 

4 The by-laws read as follows: “Each member shall . . . . promptly furnish to the Corpora- 
tion .. . . all the news of such member’s district, the area of which shall be determined by the 

i i . . to any person who is not a member, 
the news of the Corporation in advance of publication No member shall furnish, or per- 
mit anyone to furnish to anyone not a member of this Corporation, the news which he or it is 
required by the By- Laws to supply to this Corporation or which he or it obtains from the Cor- 
poration or from any other member by virtue of his membership 


*s See Sugar Institute, Inc. v. United States, 297 U.S. §53, 599 (998); Paramount Famous 
Lasky Corp. v. United States, 282 U.S. 30, 43 (1930); Anderson v. Shipowners Ass’n, 272 
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The other restraints, those upon competition offered by non-members 
which could be excluded from AP service by their AP competitors, were 
far more serious. This second offensive by-law contained the exclusionary 
provisions whereby each AP member was given powers having the prac- 
tical effect of a veto over the admission of its individual competitors, for 
competitive reasons alone, and whereby other serious barriers were erected 
against the admission of such applicants for the same reasons.” 

Under the by-laws in effect from 1900 to 1942, the Board of Directors 
was free to elect to membership any newspaper desiring AP service, pro- 
vided it did not offer competition with existing members in the same terri- 
tory and field (i.e., morning, evening, or Sunday). No standards whatever 
were set up to limit this plenary power of the directors. The directors free- 
ly used this power. It was easy for such applicants to be elected. They 
were taken in almost as a matter of course. Why this should be so is ap- 
parent. Their election benefited AP by giving it additional sources of 
revenue from dues and, what was in the view of the directors just as valu- 
able, additional sources of local news. The more the merrier. 

But under the by-laws there was a sharp difference as to the treat- 
ment of applicants who offered competition to any existing member. In 
such case the existing member affected had a “right of protest.” If it exer- 
cised this right of protest, the directors were powerless to elect the ap- 
plicant and had to refer the application to the vote of the entire member- 
ship at the next annual meeting. Then the applicant could be elected 
only if it could obtain the favorable vote of four-fifths of all the members. 
In contrast to the chances of non-competitors, the competitor then had 
almost no chance to gain entrance. The protesting member could cam- 
paign against such applicant, and the matter became an affair of mutual 
back-scratching. Each AP newspaper, faced with the possibility that an 
aspirant in its territory could improve its competitive position by gaining 


U.S. 359, 363 (1926); Eastern States Retail Lumber Dealers Ass’n v. United States, 234 U.S. 
600, 613 (1914); Standard Sanitary Mfg. Co. v. United States, 226 U.S. 20, 49 (1912). 


= Uneil ne 20, a by-law were 
by the affirmative vote of not less than four-fifths of all 
Corpora Members may also be elected by the Board of Direc- 

tors ... . provided that whenever any member of the Corporation is entitled . . . . 
against election of any member of the Board of Directors, the Board shall have no power to 
elect any such new member unless it shall have received a waiver in writing of such right of 
protest from all members entitled thereto. The right of protest . . . . shall empower the 
member holding it to demand a vote of the members of the Corporation on all applications 


be effective only as stated herein.” Until 1931 the right of protest was enjoyed by certain 
charter members, but in 1931 such right was extended to all newspapers which had -been 
regular members of AP for a period of more than five years. 
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AP service, could say to its associates, “You vote against my competitor 
now and I’ll vote against your competitor when you are threatened with 
the same situation.”"” Thus, the interest of AP in gaining new paying 
members and new sources of news was subordinated in each case to the 
private individual advantage of one or two constituents. On this question 
of corporate policy AP abdicated in favor of its individual members. 

For example, in 1941 the Chicago Sun began publication and thereafter 
attained a substantial circulation. As its circulation grew, the circulation 
of its rival, the Chicago Tribune, declined proportionately. This is compe- 
tition which hurts, because, until the Chicago Sun appeared, the Chicago 
Tribune was the only morning newspaper published in Chicago. The Sun 
had purchased the services of United Press, but, as in the case of many 
other newspapers,” it also felt the need of the different and often superior 
services of AP. It applied for membership. The Chicago Tribune im- 
mediately exercised its protest right. The directors of AP, although many 
of them were favorable to the Sun, thereby automatically lost the power 
to elect it. The application had to be referred to the meeting of the mem- 
bership in April, 1942. The Tribune then actively campaigned against the 
Sun. It solicited votes against the application by correspondence and by 
personal interviews with at least 755 AP members. The Chicago Herald- 
American, an afternoon paper with a Sunday morning edition competi- 
tive with the Sunday edition of the Chicago Sun, likewise campaigned 
against it. At the membership meeting the Tribune frankly based its op- 
position to the applicant on the more effective competition which its ad- 
mission would afford, and the AP members, by a large majority vote, re- 
jected the Sun’s application. 

The Washington Times-Herald, which publishes both morning and 
evening editions in the national capital, received similar treatment. Its 
rivals, the Washington Post and the Evening Star, exercised their protest 
rights, and addressed the membership meeting in opposition to election. 
The members voted against admitting the competitor to membership. 

"? The situation was aptly stated by Judge Learned Hand: “Although . . . . only a few 
members will have any direct personal interest in keeping out an applicant, the rest will not 
feel free to judge him regardless of the effect of his admission on his competitors. Each will 
know that the time may come when he will himself be faced with the application of a competi- 

Unless he supports those who now object to the admission of their competitor, he will 


not in the future be likely to get their support against his own.” 52 F. Supp. 362, 370 
(N.Y., 1943). 

*® Most of the larger papers, as well as many smaller ones, find it good business to subscribe 
to more than one news service. Three hundred and forty-two subscribers to the news service 
of United Press and 164 subscribers to International News Service were also members of AP. 
Many newspapers, to insure full coverage and the widest reader-appeal, have all three 
services. 
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Complaints from these two excluded newspapers to the Department of 
Justice brought the Government into action. Thereupon, on April 20, 
1942, before the suit was instituted, the Associated Press amended its by- 
laws relating to the admission of members. But in doing so it merely made 
matters worse. These amendments abolished the term “right of protest”’ 
and reduced the vote necessary for admitting competing newspapers from 
four-fifths of the membership to a bare majority of those voting at any 
meeting. This looked like a step in the right direction but was illusory, for 
the amendments also introduced new hurdles. The competing applicant, 
even if it were fortunate enough to obtain a favorable majority vote, could 
not even then become a member, unless and until it paid a substantial sum 
of money, not to the corporation, but to its protesting competitors in AP. 
The applicant was also compelled to make available to its AP competitors 
any exclusive news source which it might enjoy.’ The money exaction 
was well-nigh prohibitive in and of itself. For example, under the 1942 


9 The by-laws relating to admissions, as amended in 1942 and 1943 read as follows: “Art. 
III. Sec. 1. An owner of a newspaper . . . . may be elected to membership by the affirmative 
vote of not less than the majority of the regular members of the Corporation voting on the 
application, in person or by proxy, at any regular meeting of the members of the Corporation, or 
at a special meeting called for that purpose, but where there are one or more existing member- 
ships in the field (morning, evening, or Sunday) in the city in which an applicant has been so 
elected, he or it shall not be admitted to membership or become a member until he or it shall 
have complied with the requirements of the next succeeding section of this article 

“Sec. 2. An applicant for membership elected, as provided in Section 1 hereof, shall not be 
admitted to membership or become a member, where there are one or more existing member- 
ships in the field (morning, evening, or Sunday) in the city in which the applicant has been 
elected, until 

“(a) The applicant shall pay to this Corporation a sum equal to ten (10%) per cent of the 
total amount of the regular assessments received by the Corporation from members in the 
field (morning, evening, or Sunday) in the city in which the applicant has been elected to mem- 
bership, during the period from October 1, 1900, to the first day of the month preceding the 
date of the election of the applicent .. . and, 

“(b) The applicant shall relinquish any exclusive right that he or it may have, by contract 
or otherwise, to any news or news picture services that are being made available to the appli- 
cant at the time of the filing of his application for membership, by any other person, firm or 
corporation, and, when requested to do so by any member or members in the field in the city 
in which the applicant has been elected to membership, the applicant shall require the said 


field, the moneys so paid shall be distributed among such members in proportion to the regu- 
lar assessments paid by them over the period from October 1, 1900. The member or members 
entitled to receive the moneys so payable, or a portion thereof, may waive, individually, the 
payment of such moneys, or portion thereof, in which event the amount payable by the appli- 


Ree et oer eee en 
no existing membership at the time the application is filed. 
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amendment, even if the Chicago Sun had been able to get a favorable 
majority vote, it would have had to pay the Chicago Tribune and the 
Chicago Herald-American over $400,000. A morning newspaper in New 
York, if lucky enough to obtain admission, would have to pay its AP 
competitors nearly a million and a half dollars.” The other requirement 
might also raise an equally insuperable obstacle, because it would often be 
beyond the power of such an applicant to require a supplier to patronize 
the AP member. These amendments not only aggravated the restraints 
by imposing additional barriers; they had the effect of underlining them 
by placing a large minimum monetary value upon each member’s privilege 
of having the group exclude its rivals. Such exactions constitute AP’s own 
appraisals of the pecuniary worth to each member of the competitive ad- 
vantages its collective action had created and engrossed.” 

Rather halfheartedly, AP contended that such exclusionary powers 
were granted in the interest of the group undertaking. It asserted that 
without such powers a member’s loyalty to AP would be impaired. It 
claimed that, for the welfare of AP’s service, it was necessary for the mem- 
bers to “choose their associates” and thereby to keep out undesirables who 
might injure AP’s prestige, objectiveness, and efficiency. Such contention 
was not only legally immaterial if true; it was clearly unsupported. Its 
fallacy is shown by the by-law” which automatically conferred admission 
upon any paper with the opportunity and resources to buy its way into AP 
by purchasing an existing franchise. In such case any purchaser, regard- 
less of its character or desirability or of the effect of its admission upon 
the Associated Press, could join the organization. The unsoundness of the 
choice-of-associates theory was also demonstrated by the liberality with 

* No like payment, not even an initiation fee to the organization itself, had ever been re- 
quired before. Members admitted just prior to 1942 had an equal claim upon AP’s service, 
to which its accumulated assets of several million dollars contributed, but paid nothing for it 
in addition to their regular dues. Noncompeting newspapers before and after the amendment 
succeeded to the same rights on admittance, for which no toll was exacted. Furthermore, the 


sums required of competing applicants had no relationship to, and were not calculated in 
accordance with, the value of their proportionate share of AP’s assets. 


** The pecuniary value of AP memberships, attaching to them solely from the exclusionary 
power they conferred, was evidenced also by the large prices obtained in sales of the AP fran- 
chises. This exclusionary right, bought and sold like any other asset, had in one instance com- 
manded a price in excess of a million dollars. Some AP members carried the AP franchise on 
their books at hundreds of thousands of dollars. These amounts represented nothing less than 
capitalizations of illegal restraints of trade. 

ae nena “Such retiring owner 


upon 
At the time the suit was brought thirty-five AP members had acquired memberships under 
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which noncompetitors of existing members, regardless of character, could 
be and were welcomed into the organization. 

Illumination upon the purpose and intent of these exclusionary pro- 
visions is also gained by the historical facts surrounding AP’s formation 
in 1900. In that year the Associated Press became the successor of a for- 
mer Illinois corporation of the same name. All members of the predecessor 
corporation were required to furnish to it exclusively all news which they 
obtained in their respective districts, and one class of members enjoyed 
an absolute veto power over the admission of newspapers competing with 
them. In addition, the members were forbidden access to the services of 
rival news suppliers. One member sought to enjoin AP of Illinois from 
expelling it for breach of this latter restriction and was held entitled to an 
injunction by the Supreme Court of Illinois.*3 That court further decided 
that AP of Illinois was so impressed with a public interest that its by- 
laws restrained trade and that it must serve all comers without discrimi- 
nation. The members, confronted with that decision, resolved to evade it 
by retreating from the jurisdiction of Illinois and by re-forming under the 
Membership Corporations Law of the State of New York. Avowedly in 
order to carry on the same “alliance, offensive and defensive”’ in different 
guise, the founders of the present Associated Press expressly admitted “all 
members of the old corporation with rights and privileges as nearly as: 
practicable exactly the same as those” which the court of Illinois had 
found to be illegal. The unqualified veto-power over the admittance of 
competitors was qualified by the substitution of the equally effective 
“right of protest” and the consequent requirement of a four-fifths vote to 
override it described above. AP’s lawyers warned that “this was the ex- 
treme limit to which an embodiment of the old veto power could be safely 
attempted in the new organization.” Over go per cent of the members of 
AP of Illinois became members of the present Associated Press in 1goo, 
278 of them obtaining at once this qualified veto-power. Certain of them 
became the holders of bonds of AP carrying controlling voting rights for 
the selection of the directors. 

The record of the case contained an abundance of uncontroverted evi- 
dence, not only that the AP group possessed the power to keep competing 
newspapers at a disadvantage and intended by the force of its exclusion- 
ary by-laws to do so, but that AP’s practices in the past had had that very 
result. AP’s answer formally admitted that membership therein confers a 


*3 Inter-Ocean Publishing Co. v. Associated Press, 184 Ill. 438, 56 N.E. 822 (1900). The 
court pointed out that among other things the corporation held a public franchise to opera 
telegraph and telephone lines, but this franchise had never been used. 
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competitive advantage over outsiders. It went further and represented 
that AP’s service was so desirable that, if the barriers to admittance were 
stricken down, the rival news agencies might be compelled to fold up and 
leave the field completely to AP. A necessary corollary of these proposi- 
tions must be that the newspapers which have been excluded by reason of 
the by-laws have suffered competitive handicaps. And no contradiction 
was offered to the evidence of such exclusions. During AP’s history, 103 
applications for membership had been submitted to the vote of the mem- 
bers because subject to protest rights. Only six of them had obtained the 
requisite four-fifths vote for admission, and these six succeeded only by 
reason of special circumstances. All six were located in cities other than 
those in which the papers of the protesting members were published. Of 
the ninety-seven aspirants as to which the vetoes were upheld, sixty-three 
have never been admitted, twenty-five were later taken in by action of 
the directors after waivers of protests had been given by the AP members 
competing with them, two gained admittance after the 1942 change in the 
by-laws, and seven later obtained membership through acquisition of or 
merger with an existing member. Many of these who finally succeeded had 
to wait for more than twenty years, one as long as forty-one years. Strange 
to relate, the district court abstained from considering all this admitted 
evidence as to the past effect of the exclusionary provisions upon the 
business opportunities of these newspapers. 

The district court, closing its eyes to the adverse effect which AP’s 
by-laws had actually exerted in the past upon the competitive opportuni- 
ties of those left out (on the assumption that that issue was still a matter 
of controversy), passed upon the lawfulness of both by-laws challenged 
by the government in the light of their express terms—of course in connec- 
tion with their setting in the admitted facts and with the conclusions 
which they necessarily compelled. It determined at once that the pro- 
visions for the exclusive rendition of local news by the members to AP, 
as well as those imposing barriers upon the admission of competing news- 
papers, were restraints of trade in news. Individual freedom of action to 
trade therein had been limited by group compact. It found both power 
and purpose on the part of the combining parties to restrain trade and, as 
to the exclusionary provisions, drew the logical inference that they would 
necessarily tend adversely to affect the competitive opportunity of others. 
The court, however, refused to regard either of these provisions as ipso 
facto illegal, apparently believing that the field of restraints illegal per se 
is reserved for market price arrangements, certain types of monopolizing, 
and possibly certain kinds of boycotts. But it felt that both of AP’s re- 
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straints must be judged only after the rule of reason had been applied to 
them. 
The rule of reason, the court decided, required it to weigh the ad- 
vantages to the combining parties flowing from their restraints against 
the conflicting interests of the public in freedom of opportunity and ac- 
tion. Although the task of balancing these interests was normally a legisla- 
tive function, the Sherman Act, construed to embody common law stand- 
ards, had delegated this task in antitrust cases to the courts. So appraised, 
the court felt that the contrary public interest far outweighed the ad- 
vantages to AP members derived from their power to exclude newspapers 
solely in order to hamper the competition they did or might offer. The 
exclusionary provisions, therefore, were adjudged unreasonable in fact 
and held to be unlawful restraints. The operation of AP’s by-laws was en- 
joined, unless and until AP should amend its admission requirements to 
remove all consideration of the effect of admittance or exclusion upon the 
applicant’s competitive position. The preponderance in favor of the pub- 
lic interest flowed from the size and importance of the combination but, 
more particularly, from the nature of AP’s business. The public interest 
in the matter was for “full illumination,” the same kind of need which 
gave rise to the First Amendment to the Constitution. AP’s argument 
that constitutional rights to freedom of the press would be abridged by 
governmental interference with its concerted restrictions upon such free- 
dom was thus neatly turned against it. Another way of saying, in this 
balancing process, that the concern of the public was superior was to de- 
clare that AP’s undertaking was so extensive, important, and necessary as 
to be “clothed with a public interest.” In saying this the court was not 
thereby conferring public utility status and obligations upon the press 
association. Affirmative regulation of businesses falling within that cate- 
gory was of course still for the legislative branch, but, in passing the anti- 
trust laws, Congress had already acted and had left it to the judiciary to 
say when as a matter of fact a group of businesses which exclude rivals 
from the commerce created and enjoyed by their collective action has 
taken on such character as to fall under the statute’s prohibitions. 
The contracts of the AP members to furnish their local news exclusive- 
ly to the group and to confine AP dispatches to the circle did not meet 
the same fate. As to this, in the balancing-of-interests process, the scales 
were tipped in favor of the reasonableness of such exclusivity. The court 
* Mr. Justice Roberts’ conclusion that the district court failed to find an intent on the part 
of the defendants to hamper competition and so was forced judicially to legislate for AP public 


utility requirements in order to forbid the exercise of the exclusionary by-laws seems to be 
unsupported by anything contained in the lower court’s opinion. 
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drew upon the analogy of limited restraints held reasonable at the com- 
mon law which are ancillary to the transfer of a business or property and 
necessary for its protection. It pointed out that the AP members would 
lose all benefit of expenses incurred in the collection of this news unless 
they themselves could retain priority in its publication. So this provision 
of the by-laws with regard to the members’ local news was held reason- 
able and lawful, standing alone, and was only condemned as a part of the 
exclusionary program, and then only until the restraints upon the ad- 
mittance of competitors should be abrogated. 

The extent to which the Associated Press could be regarded as a mo- 
nopolist, or the extent to which the members had conspired or attempted 
to monopolize, was one of the most interesting legal issues in the case. 
Factually it is clear that AP does not prevent or hinder nonmember 
newspapers from obtaining access to domestic or foreign happenings and 
events. Anyone may freely make his own peculiar observation and ac- 
count of them. It does not monopolize or seek to monopolize access to 
these original sources of news, or the facilities for gathering and dissemi- 
nating all accounts of them, or the furnishing to newspapers of all ver- 
sions. Nevertheless, AP has affirmatively sought to achieve, and has 
achieved, complete domination over a particular type of news and news 
reports. The AP group keeps for itself alone, by excluding-tactics, AP news 
and AP reports. Of course such are not all the news of world events avail- 
able to newspapers. Substitutes, at least for evening newspapers and smal- 
ler newspapers in the morning field, many of them excellent substitutes, 
abound.” The news reports which are created by AP alone and kept solely 
to its members are, however, unique in character. Duplicates of them, as 
in the case of fungible goods, are not available to others. AP reports alone 
are the product of AP’s peculiar opportunity for observance, the observ- 
ance which it alone makes, its exclusive sources, its writing and editing, 
and of its particular group of newspapers’ thoroughgoing and exten- 
sive local coverage. As such, these accounts necessarily differ materially 
and radically from, and are not interchangeable with, the observances 
and reports of others.” If they were copyrighted, no one would question 

*5In at least twenty-six cities, however, a newspaper excluded from AP could not turn to 
UP or INS without paying a substantial monetary toll to the subscribers of those services, by 
reason of so-called “asset value” contracts which UP and INS have entered into with subscrib- 
ers, providing that if another newspaper wishes to obtain their news it must pay the existing 


subscriber the stipulated “asset value.” Thus AP restrictions contributed to the setting up and 
protecting of local newspaper monopolies. 

26 The lower court found as a fact: “There are differences between the respective 
news reports sent out by AP, UP and INS since the facilities and opportunities of the news 
agencies for collecting news and transmitting it speedily differ. Personal choices are involved 
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their monopoly character. Monopoly in fact, not of all news by whom- 
ever acquired and presented, but of a particular, distinct type of news 
report, undoubtedly exists. The district court seemed to be satisfied that 
the engrossing of such a limited but unique commodity or service, out of 
many other types of news reports available of the same general character, 
constituted the kind of monopoly at which section 2 of the Sherman Act, 


forbidding the monopolization of any part of trade or commerce, was 
aimed. In the opinion, the court said: 


But monopoly is a relative word. If one means by it the possession of some ab- 
solutely necessary to the conduct of an activity, there are few except the exclusive 
possession of some natural resource without which the activity is impossible. Most 
monopolies, like most patents, give control over only some means of production for 
which there is a substitute; the possessor enjoys an advantage over his competitors, 
but he can seldom shut them out altogether; his monopoly is measured by the handi- 
cap he can impose And yet that advantage alone may make a monopoly un- 

And so, even if this were a case of the ordinary kind: the production of 
fungible goods, like steel, machinery, clothes or the like, it would be a nice question 
whether the handicap upon those excluded from the combination, should prevail over 
the claims of the members to enjoy the fruits of their foresight, industry and sagacity. 
But in that event the only interest we should have to weigh against that of the mem- 
bers would be the interest of the excluded newspapers. However, neither exclusively, 
nor even primarily, are the interests of the newspaper industry conclusive; for that 
industry serves one of the most vital of all general interests: the dissemination of 


news from as many different sources, and with as many different facets and colors as 
is possible.?7 


in selecting events for news coverage and in preparing and editing accounts of the same event.” 
52 F. Supp. 362 (N.Y., 1943). In its opinion the lower court also said: “In the production 
of news every step involves the conscious intervention of some news gatherer, and two ac- 
counts of the same event will never be the same. Those who make up the first record—the 
reporters on the spot—are themselves seldom first hand witnesses; they must take the stories 
of others as their raw material, checking their veracity, eliminating their irrelevancies, finally 
producing an ordered version which will evoke and retain the reader’s attention and convince 
him of its truth. And the report so prepared, when sent to his superiors, they in turn ‘edit,’ 
before they send it out to the members; a process similar to the first. A personal impress is 
inevitable at every stage; it gives its value to the dispatch, which without it would be unread- 
able. So much for those items which actually appear in all the larger news services, and which 
include all events of major interest. But these are not all: the same personal choice which must 
figure in preparing a dispatch operates in deciding what events are important enough to ap- 
pear at all; and about that men will differ widely; as we often find, when one service ‘carries’ 
what others have thought too trivial; or may indeed have missed altogether. 

“For these reasons it is impossible to treat two news services as interchangeable, and to 
deprive a paper of the benefit of any service of the first rating is to deprive the reading public 
of means of information which it should have; it is only by crosslights from varying direc- 
tions that full illumination can be secured.” Ibid., at 372. 

27 Tbid., at 371~72. Judge Learned Hand, who wrote the opinion, has been the chief source 
of learning in the difficult problem of the meaning to be ascribed to monopolization. In his 
opinion in Fashion Originators’ Guild v. Federal Trade Com’n, 114 F. 2d 80 (C.C.A. ad, 
1940), he said with regard to the Guild’s exclusive domination of women’s dresses patterned on 
particular designs: “Finally, it is of no consequence that the Guild does not supply the whole 
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But, having painstakingly found that AP had monopolized within the 
meaning of section 2 of the Sherman Act, is it not strange that the district 
court still felt that the rule of reason must be applied to AP’s achieve- 
ment of monopoly? In one breath it held that “If a combination effectively 
excludes, or tries to exclude, outsiders from the business altogether, it is a 
monopoly or an incipient monopoly and it is unconditionally unlawful,” 
but in the next insisted on weighing and balancing conflicting claims, for 
the purpose of determining whether AP’s monopolization could be justi- 
fied. The key to the reconciliation of the apparent conflict may lie in the 
word “altogether,” but newspapers not admitted to AP were excluded 
altogether from its services. In the cases cited the objects of the boycotts 
were not prevented from engaging in all business, but only in the business 
monopolized. Thus, the lower court’s treatment of the monopolization 
which it found to exist was strangely at odds with its holding that the rule 
of reason had to be applied and then determined to be satisfied or not by 
additional criteria. Instead of employing the monopolization as ground 
for holding the restraints unreasonable per se and for refusing to entertain 
and decide any question of justification, the court merely regarded this 
characteristic as an additional circumstance militating against the rea- 
sonableness in fact of AP’s conduct. 

The Supreme Court affirmed, without modification, the decree of the 
district court, “interpreting the decree to mean that AP news is to be 
furnished to competitors of old members without discrimination through 
By-Laws controlling members, or otherwise.’’® It may be argued, of course, 
market for women’s dresses; it aims at a monopoly however small its share of total sales. The 
reason is as follows. Although all dresses made after one design are fungibles, the different de- 
signs themselves are not fungibles. Each has its own attraction for buyers; each is unique, 
however trifling the basis for preferring it may be. Hence to attempt to gather to oneself all 
possible reproductions of a given design is to attempt to create a monopoly, as at once appears 
from the fact that a copyright for it—and a fortiori a design patent upon it—would be ranked 
as a monopoly. It is true that the sanction of that monopoly may be very weak; it depends upon 
the design’s attractions above other designs, often not a very important margin of advantage. 
But the same is true of nearly all monopolies, for there are substitutes for most goods. 

For these reasons the combination was unlawful per se ” Thid., at 85. See Judge Hand’s 
opinions in United States v. Corn Products Refining Co., 234 Fed. 964, 976 (D.C.N.Y., 1916), 


and in United States v. Aluminum Co. of America, 148 F. 2d 416, 425-26 (C.C.A. ad, 1945); 
see also United States v. Klearflax Linen Looms, Inc., 63 F. Supp. 32 (Minn., 1945). 

52 F. Supp. 362, 369 (N.Y., 1943). The court cited Addyston Pipe & Steel Co. v. 
United States, 175 U.S. 211 (1899); Montague & Co. v. Lowry, 193 U.S. 38 (1904); Fashion 
Originators’ Guild v. Federal Trade Com’n, 312 U.S. 457, 466 (1941); American Medical 
Ass’n v. United States, 317 U.S. 519 (1943); see also Swift & Co. v. United States, 196 U.S. 
375, 396 (1905); Standard Oil Co. v. United States, 221 U.S. 1, 60, 61 (1911); Sugar Institute, 
Inc. v. United States, 297 U.S. 553, 598 (1936); United States v. Aluminum Co. of America, 
148 F. 2d 416, 427-28 (C.C.A. 2d, 1945). 

* The Supreme Court denied AP’s petition for reargument of the case on October 9, 1945, 
66 Sup. Ct. 6 (1945). On November 28, 1945, at a special meeting of the members, AP’s by- 
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that it adopted sub silentio the reasoning of the lower court as well. But 
Mr. Justice Black’s opinion for the majority certainly seems to voice a 
stricter view of the propriety of an effort of this scope to exclude competi- 
tors from the benefits of collective action. Although the majority does not 
talk in terms of boycott, principal reliance is placed upon the cases relat- 
ing to boycotts theretofore condemned. The Court distinguished Board of 
Trade v. Christie Grain & Stock Co.,3° Moore v. New York Cotton Ex- 
change,* and Hunt v. New York Cotton Exchange* as embodying no de- 
cision that “‘such restrictive arrangements as appear in the instant case 
would not constitute unreasonable restraints of trade.’’ May not one con- 
clude from this opinion that this type of boycott by a dominant group 
is now adjudged ipso facto illegal? The opinion spends no time on the 
judicial balancing of conflicting interests. Such balancing is assumed 
to have taken place in the legislative halls before Congress expressed 
its will in the statute, and the terms of the Sherman Act alone appear 
to be taken as the measure of right and wrong.** Mr. Justice Frank- 
furter must have felt that this was the rationale of his brethren, for, 
although he agreed with the result, he felt compelled to issue a sepa- 
rate opinion, adopting Judge Hand’s view that AP’s exclusionary re- 
straints should be enjoined only after being found wanting in the light 
of the rule of reason. Quite evidently Mr. Justice Roberts and the Chief 
Justice likewise so interpreted the prevailing opinion, because they 
argued that it goes so far as to reinstate the strict literal construction 
of the Sherman Act adopted in United States v. Trans-Missouri Freight 
Ass'n and United States v. Joint Traffic Ass’n.** If powerful, not nec- 
essarily dominant, interests have combined to prevent others from ob- 
taining a valuable, though not essential, service for the purpose of limiting 
competition, injury to the public is conclusively presumed. The spokes- 
man for the Court appears to be willing to invoke the rule of reason only 
for the purpose of sanctioning lesser arrangements, such as a single re- 
porter’s contract to deliver his news reports exclusively to a single news- 
paper, or an exclusive agreement as to news between two newspapers in 
different cities, provided they are not utilized as essential features of a 


laws were_reformed to comply with the requirements of the decree; and four newspapers, in- 
cluding the Chicago Sun and the Washington Times-Herald, were admitted, amid threats from 
certain members that immunizing legislation will be sought. 


3° 198 U.S. 236 (1905). 

3" 270 U.S. 593 (1926). # 205 U.S. 322 (1907). 

33 See Standard Sanitary Mfg. Co. v. United States, 226 U.S. 20, 49 (1912). 
34 166 U.S. 290 (1897). 35171 U.S. 505 (1898). 
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program to hamper or destroy competition. Size and comprehensiveness 
of the program, rather than the nature of the business affected, would 
seem to be the criterion of legal unreasonableness. That AP’s compre- 
hensive program to achieve that result is held not admitting of justifica- 
tion would seem to follow, not only from the omission of the Court to 
weigh such matters, but from the following excerpts from the majority 
opinion: 

.... the restrictive arrangements which appellants admitted, were sufficient to 
justify summary action by the court at that stage of the case. 

.... the court below found, and we think correctly, that the By-Laws on their 
face, and without regard to their past effect, constitute restraints of trade 

Trade restraints of this character, aimed at the destruction of competition, tend 
to .... frustrate the free enterprise system which it was the purpose of the Sherman 
Act to protect. 

.... the fact that an agreement to restrain trade does not inhibit competition in all 
of the objects of that trade cannot save it from the condemnation of the Sherman Act. 

The restraints on trade in news here were no less than those held to fall within the 
ban of the Sherman Act with reference to combinations to restrain trade outlets in the 
sale of tiles, .. . . or enameled iron ware, .... or lumber, . . . . or women’s clothes, 
.... Or motion pictures 


The Court’s further statement that ‘the Sherman Act was specifically in- 
tended to prohibit independent businesses from becoming ‘associates’ in 
a common plan which is bound to reduce their competitor’s opportunity 
to buy or sell the things in which the groups compete’’s” appears to carry 
this branch of the antitrust laws to the farthest point yet reached by the 
decided cases. 

Separate questions in the case, germane however to those already con- 
sidered, concerned the validity under the antitrust laws of the respective 
undertakings of AP and the Canadian Press in a mutually exclusive cartel 
subsisting between them since 1935. The Canadian Press, with a mem- 
bership composed of eighty-six Canadian newspapers out of a total of ap- 
proximately ninety-three, occupied the same position in that country that 
AP enjoys in the United States. It operated under by-laws similar to 
AP’s. By force of the agreement, seven Canadian newspapers could have 
no access to AP news; and United Press, International News Service, and 
non-AP newspapers here were denied the news imported into this country 
from the Canadian association and its members. The holdings of the dis- 
trict court, not passed upon by the Supreme Court, were that the re- 
straints effected in Canada on the use there of AP’s exports were no 
concern of our law, and that the Sherman Act was not intended to reach 


36 326 U.S. 1, 12-19 (1945). 37 Thid., at 1g. 
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them; that the restraints on the use of the news imported from the 
Canadian Press had no different significance than those imposed on local 
news gathered by AP members exclusively for the AP group. The one was 
therefore adjudged innocent; and the other was offensive only in connec- 
tion with AP’s exclusion of competing newspapers. 

If the holding with regard to AP’s exclusive right to its members’ local 
news is sound, the Court’s disposition of the similar restraints on the im- 
ported Canadian news can be accepted. But the view that the Sherman 
Act does not apply to restraints contracted for here because the effect 
of them is felt abroad seems more questionable. It certainly deserved less 
cavalier discussion—what with the paucity of authorities on the extra- 
territorial application of our antitrust laws. The Sherman Act by its terms 
applies just as fully to restraints in foreign commerce as to interstate 
ones. True, the Court’s treatment of this leg of AP’s cartel with the 
Canadian Press is supported by American Banana Co. v. United Fruit 
Co.,3* but it had been thought that the doctrine of that case had been im- 
paired by later decisions.* 


38 213 U.S. 347 (1909). 


»# See United States v. Sisal Sales Corp., 274 U.S. 268 (1927); Branch v. Federal Trade 
Com’n, 141 F. 2d 31 (C.C.A. 7th, 1944). Note also the specific statutory exceptions contained 
in the Webb-Pomerene Act, 40 Stat. 516 (1918), 15 U.S.C.A. §§ 61-65 (1941), a later inter- 
lacing statute, relevant, however, upon the construction to be placed on the Sherman Act. 
See United States v. Hutcheson, 312 U.S. 219 (1941). 





FEDERAL RESTRICTIONS ON STATE 
CRIMINAL PROCEDURE 


BENNETT BoskEy* AND JouN H. PickEeRInct 


ORE than a century ago, in Cohens v. Virginia," Chief Justice 
M Marshall set at rest the last genuine doubts as to the jurisdic- 
tion of the Supreme Court to review state judgments in crimi- 
nal cases which involve a federal question. Throughout the years that 
branch of its business has continued to bring to the Supreme Court sub- 
stantive issues of vast public importance, for the criminal case has served 
as one of our traditional modes of testing the validity of state legislation. 
Particularly during the past fifteen years, however, the Court has found 
itself increasingly concerned with the procedural side of state criminal law 
enforcement; more and more the Court has been required to sit in judg- 
ment on the fairness of the procedure in state criminal cases, and to de- 
cide whether or not a state has obtained a conviction in violation of the 
procedural safeguards established by the Fourteenth Amendment.’ 
Under our federal system the sovereignty of the states over matters 
primarily of local concern, such as the enforcement of their own criminal 
laws, makes the Supreme Court’s function in reviewing state criminal pro- 
cedures necessarily a narrow one.’ Yet it is not so narrow that the basic as- 
surances of a fair trial are sacrificed. The introduction of a coerced confes- 
sion into evidence, the systematic exclusion of members of the defend- 
ant’s race from juries, the denial of counsel where counsel is essential to 
protect the rights of the accused, the knowing use of perjured testimony 
by the prosecution—all these are vices which the Fourteenth Amend- 
ment proscribes. Convictions so obtained are subject to reversal. Although 
the reversal in no way settles the guilt or innocence of the accused, it 
* Adviser on Enemy Property Problems, U.S. Department of State. 
+t Member of the New York Bar. 
* 6 Wheat. (U.S.) 264 (1821). 


* Section 1 of the Fourteenth Amendment provides: 

‘All persons born or naturalized in the United States, and subject to the jurisdiction there- 
of, are citizens of the United States and of the State wherein they reside. No State shall make 
or enforce any law which shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the equal protection of the laws.” 

3 See Buchalter v. New York, 319 U.S. 427 (1943); Palko v. Connecticut, 302 U.S. 319 
(1937); Twining v. New Jersey, 211 U.S. 78 (1908); Hurtado v. California, 110 U.S. 516 
(1884). 
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means that on a retrial the coerced confession must be excluded, the jury 
fairly chosen, the right to counsel accorded, or the tainted testimony 
withheld. 

These principles, now firmly fixed as the law of the land, were slow in 
unfolding. The obligation of the states to abide by the procedural safe- 
guards of the Fourteenth Amendment was given judicial recognition as 
early as 1880, in Strauder v. West Virginia*—the first Supreme Court re- 
versal of a conviction on the ground that systematic exclusion of Negroes 
from the jury had violated the federal rights of a Negro defendant. But 
during the next half-century—while the Fourteenth Amendment was be- 
coming a crowded asylum for business enterprises fleeing from the regu- 
latory power of the states—the Amendment’s procedural guaranties suf- 
fered gross neglect. 

Thus by the end of the 1920’s only a few additional restrictions on state 
criminal procedure had emerged: Moore v. Dempsey‘ ruled that a state 
court trial dominated by the threat of mob violence was a nullity; Tumey 
v. Ohio® outlawed a fee system which made the trial judge’s compensation 
directly dependent on his convicting and fining the accused; and Manley 
v. Georgia’ held unconstitutional a statutory presumption that every 
bank insolvency was to be deemed fraudulent unless the officers proved 
that they had carefully administered the bank’s affairs. Neither the denial 
of the right to counsel nor the introduction of a coerced confession nor the 
knowing use of perjured testimony had yet been assessed in the light of 
the Due Process Clause, and it was not until the Scottsboro cases that the 
full scope of federal limitations on state criminal procedure began to 
appear. 

THE SCOTTSBORO CASES 


The Scottsboro cases stand out among the causes célébres of our gen- 
eration. Some Southern communities—convinced from the outset that the 
4 100 U.S. 303 (1880). 


5 261 U.S. 86 (1923). The Supreme Court held that a federal district court on an application 
for habeas corpus should have inquired into the verity of the allegations. The subsequent his- 
tory of the case is discussed in Waterman and Overton, The Aftermath of Moore v. Dempsey, 
18 St. Louis L. Rev. 117 (1933). All twelve Negroes originally sentenced to death for participa- 
tion in the Elaine riot were ultimately released, six by direction of the Supreme Court of 
Arkansas, Ware v. State, 159 Ark. 540, 252 S.W. 934 (1923) and Martin v. State, 162 Ark. 282, 
257 S.W. 752 (1924), and the other six by action of the Governor of Arkansas. 

* 273 U.S. 510 (1927). 


7 279 U.S. 1 (1929). See also Morrison v. California, 291 U.S. 82 (1934). Compare the de- 
cisions striking down state presumptions in peonage cases. Pollock v. Williams, 322 U.S. 4 
(1944); Taylor v. Georgia, 315 U.S. 25 (1942); Bailey v. Alabama, 219 U.S. 219 (1911). On the 
general subject of constitutional restrictions on statutory presumptions, see Note, 56 Harv. L. 
Rev. 1324 (1943). 
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Negro defendants were guilty—were stirred to bitter resentment by the 
efforts of “outsiders” to secure the most vigorous possible defense for the 
accused. Zealous supporters of the defense, for their part, were equally con- 
vinced that the two white complainants, Victoria Price and Ruby Bates, 
had not been raped by the defendants (indeed, Ruby Bates soon re- 
canted*), and that the case was being pressed solely to vindicate malevo- 
lent local bigotry. Whatever the ultimate truth of the matter; the trials 
aroused emotions, not readily quieted, which are hardly suggested by the 
bare legal chronology. 

The cases began on March 25, 1931, when nine youthful and illiterate 
Negroes were arrested at Paint Rock, Alabama, charged with criminally 
attacking two white girls on a freight train earlier that day. The nine were 
Clarence Norris, Charlie Weems, Haywood Patterson, Andy Wright, Roy 
Wright, Eugene Williams, Willie Roberson, Ozie Powell and Olen Mont- 
gomery. On March 31 they were indicted for rape by a Jackson County 
grand jury. They were given no fair opportunity to employ counsel of 
their own choice, and counsel were not assigned until a few moments be- 
fore the trials began on April 6. In an atmosphere of considerable tension 
the defendants were tried in three separate groups; the juries convicted all 
but Roy Wright (disagreeing as to him), and fixed the punishments at 
death. The Alabama Supreme Court affirmed seven of the judgments (and 
set aside Williams’ conviction on the ground that he was a juvenile’) but 
the Supreme Court of the United States reversed.’? The Court found 
violation of the Due Process Clause because the defendants—ignorant, 
helpless, and on trial for their lives—had not been accorded the right to the 
assistance of counsel in any substantial sense. That conclusion was rested 
on two separate grounds. First: 


In the light of the facts outlined in the forepart of this opinion—the ignorance and 
illiteracy of the defendants, their youth, the circumstances of public hostility, the 
imprisonment and the close surveillance of the defendants by the military forces, 
the fact that their friends and families were all in other states and communication 
with them necessarily difficult, and above all that they stood in deadly peril of their 
lives—we think that the failure of the trial court to give them reasonable time and 
opportunity to secure counsel was a clear denial of due process. 


Then in the alternative: 


But passing that, and assuming their inability, even if opportunity had been given, 
to employ counsel, as the trial court evidently did assume, we are of opinion that, 

* Ruby Bates, appearing as a surprise witness for the defense at the second trial of Haywood 
Patterson, testified that her previous testimony had been false and had been inspired by the 
other prosecutrix, Victoria Price. New York Times, April 7, 1933. 

9 224 Ala. 524, 531, 540, 141 So. 215, 195, 201 (1932). 

© Powell v. Alabama, 287 U.S. 45 (1932). 
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under the circumstances just stated, the necessity of counsel was so vital and impera- 
tive that the failure of the trial court to make an effective appointment of counsel 
was likewise a denial of due process within the meaning of the Fourteenth Amendment. 
Whether this would be so in other criminal prosecutions, or under other circumstances, 
we need not determine. All that it is necessary now to decide, as we do decide, is that 
in a capital case, where the defendant is unable to employ counsel, and is incapable 
adequately of making his own defense because of ignorance, feeble-mindedness, il- 
literacy, or the like, it is the duty of the court, whether requested or not, to assign 
counsel for him as a necessary requisite of due process of law; and that duty is not 
discharged by an assignment at such a time or under such circumstances as to pre- 
clude the giving of effective aid in the preparation and trial of the case. To hold 
otherwise would be to ignore the fundamental postulate, already adverted to, “that 
there are certain immutable principles of justice which inhere in the very idea of free 
government which no member of the Union may disregard.” In a case such as this, 
whatever may be the rule in other cases, the right to have counsel appointed, when 
necessary, is a logical corollary from the constitutional right to be heard by counsel." 


On remand the cases were transferred to Morgan County. Patterson, 
first to be retried, was found guilty, but the trial judge set the verdict 
aside as against the weight of the evidence. Patterson’s third trial before 
another judge ended in conviction and sentence of death. The court over- 
ruled his contention that, contrary to the Equal Protection Clause, 
Negroes had been systematically excluded from juries in Jackson County, 
where the indictment was found, and in Morgan County, the place of 
trial; and the Alabama Supreme Court in affirming held that the bill of 
exceptions containing the evidence on the Negro-exclusion issue had not 
been filed in time.” 

Retrial of Norris immediately followed Patterson’s third conviction. 
Similar evidence of Negro exclusion was held insufficient, and Norris, too, 
was convicted and sentenced to death. Although the Alabama Supreme 
Court thought no case of exclusion had been made out,"* the Supreme 
Court of the United States once more reversed, ruling that the record 
showed systematic exclusion of Negroes from both the grand and petit 
juries in violation of the Equal Protection Clause." In finding an unconsti- 
tutional discrimination in the administration of the Alabama jury statute, 
the Court examined the evidence “in order that the appropriate enforce- 
ment of the federal right may be assured.” In Jackson County, the record 
showed, no Negro had been called to serve on any jury for a generation or 
longer; although the names of Negroes were, under the jury commission 
practice, included on the preliminary list, none ever reached the jury roll; 
the jury commissioners “never discussed” whether individual Negroes 

* Ibid., at 71-2. 2 Patterson v. State, 229 Ala. 270, 156 So. 567 (1934). 

"3 Norris v. State, 229 Ala. 226, 156 So. 556 (1934). 

4 Norris v. Alabama, 294 U.S. 587 (1935). 
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were for some reason disqualified ; and it affirmatively appeared that quali- 
fied Negroes lived in the county. For Morgan County similar evidence had 
been adduced; accordingly, the jury commissioners’ statements that no 
one was excluded on account of race or color were rejected by the Court as 
“mere generalities” insufficient to rebut the showing that exclusion had 
been Inog-continued and that many Negroes were qualified to serve. 

At the same time, the Court vacated the judgment in Patterson’s case 
to afford the state court an opportunity, in view of the Norris decision, to 
examine its power to entertain Patterson’s tardy bill of exceptions on the 
exclusion issue."* On May 16, 1935, the Alabama Supreme Court ordered 
the indictments against both Norris and Patterson quashed.” 

New indictments were then returned against all nine defendants. At 
Patterson’s fourth trial, the judge denied a petition for removal of the 
case to the federal district court under Section 31 of the Judicial Code;’ 
the jury returned a verdict of guilty, directing a sentence of seventy-five 
years; the Alabama Supreme Court affirmed in June, 1937," and in 
October certiorari was denied.*® Meanwhile, in July, Norris, Andy Wright 
and Weems were also convicted; the juries fixed Norris’ punishment at 
death (commuted by the Governor that same month to life imprison- 
ment”*), Wright’s at ninety-nine years, and Weems’ at seventy-five years; 
and the Alabama Supreme Court upheld the convictions.” 


On July 24, when four of the defendants (Patterson, Norris, Andy 
Wright and Weems) stood convicted, the State nolle prossed the rape 
charges against the five who remained.” Roy Wright, Williams, Roberson 


*s Patterson v. Alabama, 294 U.S. 600 (1935). *6 New York Times, May 17, 1935. 


17 36 Stat. 1096 (1911), 28 U.S.C.A. § 74 (1927). This section permits removal of criminal 
cases from state courts when the defendant “‘is denied or can not enforce in the judicial tri- 
bunals of the State . . . . any right secured to him by any law providing for the equal civil 
rights of citizens of the United States “* 


«8 Patterson v. State, 234 Ala. 342, 175 So. 371 (1937). 
19 Patterson v. Alabama, 302 U.S. 733 (1937). 2° New York Times, July 6, 1938. 


*t Norris v. State, 236 Ala. 281, 182 So. 69 (1938); Wright v. State, 236 Ala. 263, 182 So. 5 
(1938); Weems v. State, 236 Ala. 261, 182 So. 3 (1938). 


= A formal statement issued by the prosecution announced that (1) every lawyer connected 
with the prosecution was convinced that Roberson and Montgomery were not guilty; (2) 
Roberson had been suffering from a severe venereal disease, which would have made 
it painful and unlikely for him to commit rape, and from the beginning he had told a 
very plausible story showing his innocence; (3) Montgomery had been practically blind at the 
time of the crime, and had also given a very plausible alibi, so that the continued insistence by 
the prosecutrix upon Montgomery’s guilt “we feel . . . . is a case of mistaken identity”; and 
(4) Roy Wright and Williams had been only twelve and thirteen years old at the time of the 
crime, and in view of their incarceration for six and a half years counsel for the state thought 
the ends of justice would be met by releasing them ‘‘on condition that they leave the state, 
never to return.” New York Times, July 25, 1937. 
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and Montgomery were permitted to go free, some six and one-half years 
after the beginning of their ordeal. Powell, however, was sentenced to 
twenty years after pleading guilty to assault with intent to murder—dur- 
ing one of the numerous trips between the jail and the courthouse he had 
slashed a deputy sheriff in an attempt to escape.” 

The Scottsboro cases gave an unmistakable hint of the Fourteenth 
Amendment’s full scope as the protector of helpless defendants caught in 
a grossly unfair or discriminatory state court criminal proceeding. The 
Supreme Court’s rulings, besides awakening members of the bar, helped 
to instill in state judges a new sense of responsibility for insuring fair pro- 
cedures. The decisions thus became a great stimulus in the development 
of the law. 


THE RIGHT TO COUNSEL 


The basic importance of the right to the assistance of counsel was suc- 
cinctly stated by Mr. Justice Sutherland in the first Scottsboro case: 


[The] right to be heard would be, in many cases, of little avail if it did not compre- 
hend the right to be heard by counsel. Even the intelligent and educated layman has 
small and sometimes no skill in the science of law. If charged with crime, he is in- 
capable, generally, of determining for himself whether the indictment is good or bad. 
He is unfamiliar with the rules of evidence. Left without the aid of counsel he may be 
put on trial without a proper charge, and convicted upon incompetent evidence, or 
evidence irrelevant to the issue or otherwise inadmissible. He lacks both the skill and 
the knowledge adequately to prepare his defence, even though he have a perfect one. 
He requires the guiding hand of counsel at every step in the proceedings against him.*4 

So far as federal criminal prosecutions are concerned, those persuasive 
considerations are buttressed by the Sixth Amendment’s express guaranty 
that “‘the accused shall enjoy the right . . . . to have the Assistance of 
Counsel for his defence.”’ In a series of decisions—all subsequent to the 
Scottsboro cases, and beginning with Johnson v. Zerbst*—the Supreme 
Court has construed the Sixth Amendment, as applied to federal prosecu- 
tions, “to require appointment of counsel in all cases where a defendant 
is unable to procure the services of an attorney, and where the right has 
not been intentionally and competently waived.’ Johnson v. Zerbst also 

*3 By January, 1944, Weems, Andy Wright, and Norris had been released on parole; in 
September, 1944, Norris was returned to jail as a delinquent, the parole authorities announcing 
he had refused to work. New York Times, January 8, 1944; Montgomery Advertiser, January 
7, 1944; Washington Post, September 28, 1944. 

*4 Powell v. Alabama, 287 U.S. 45, 68-69 (1932). 

*5 304 U.S. 458 (1938); Walker v. Johnston, 312 U.S. 275 (1941); Holiday v. Johnston, 313 
U.S. 342 (1941); White v. Johnston, 313 U.S. 538 (1941); Centers v. Sanford, 315 U.S. 784 
(1942); Adams v. United States ex rel. McCann, 317 U.S. 269 (1942); United States ex rel. 


McCann v. Adams, 320 U.S. 220 (1943); cf. United States ex rel. Robinson v. Johnston, 
316 U.S. 649 (1942); see Glasser v. United States, 315 U.S. 60 (1942). 


* Betts v. Brady, 316 U.S. 455, 464-65 (1942). 
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made it clear that the question of deprivation of right to counsel could be 
raised in a habeas corpus proceeding collaterally attacking a federal judg- 
ment of conviction; a defendant unconstitutionally deprived of counsel, 
and who (very likely for that reason) has failed to take a timely appeal, 
obviously should not be left wholly without remedy in the courts.’ 

The Supreme Court’s broad construction of the Sixth Amendment did 
not, however, settle the scope of the obligation of the states. The Court 
had not touched on the question whether the Sixth Amendment’s guar- 
anty of the right to counsel was—as were the First Amendment’s guaran- 
ties of freedom of speech, press, and religion—specifically incorporated 
into the Due Process Clause of the Fourteenth Amendment. Indeed, it 
was not even clear from the first Scottsboro decision whether the rule there 
established would be applied to noncapital cases, or to cases where the 
utter helplessness of the defendant was a less conspicuous element in the 
record. 

No new principle emerged in Avery v. Alabama,” since the Court after 
scrutiny of the record was satisfied that Avery had been afforded adequate 
opportunity to prepare his defense with the aid of counsel. But at its 1940 
term Smith v. O’Grady” reached the Court. In 1932 Albert Smith, ar- 
raigned in a Nebraska state court, had received a twenty-year sentence 
upon pleading guilty to a charge of burglary with explosives—a crime 
punishable by twenty years to life imprisonment under Nebraska law. In 
1940 he applied to a state court for habeas corpus, alleging in great detail 
that state officers had tricked him into pleading guilty on the promise of a 
three-year maximum sentence; that he had been denied any real notice of 
the charge preferred against him; that immediately after the pronounce- 
ment of sentence he had sought to withdraw his plea of guilty and had re- 
quested the appointment of counsel to advise him, but that the court had 
denied his requests; and that the original sentence was not appealed be- 
cause of the trial court’s failure to appoint, and his inability to obtain, 
counsel. Smith’s claim that his confinement was consequently in depriva- 
tion of his rights under the Due Process Clause was rejected by the Lan- 
caster County district court without a hearing, on the ground that no 
cause of action was stated—a decision affirmed by the Nebraska Supreme 
Court in an unreported order. The Supreme Court of the United States 
held, however, that Smith had set forth a cause of action under the Due 


#7 See Boskey and Braucher, Jurisdiction and Collateral Attack, 40 Col. L. Rev. 1006, 1028 
(1940). Habeas corpus may also be used to attack a federal conviction if the defendant was 
coerced into pleading guilty or was insane at the time of entering such a plea: Waley v. Johns- 
ton, 316 U.S. ror, 104-5 (1942); Frame v. Hudspeth, 309 U.S. 632 (1940). 

8 308 U.S. 444 (1940). 

#9 312 U.S. 329 (1941). 
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Process Clause and that, since habeas corpus did not appear to be an im- 
proper remedy under Nebraska law, he was entitled to an opportunity to 
offer supporting proof.*° 

At the following term, Betts v. Brady™ left to the states a freedom of 
action not permitted to the federal government. Betts had been indicted 
for robbery in a state court in Carroll County, Maryland. A farm hand, 
out of work and on relief, he was unable to employ counsel; at his arraign- 
ment he so informed the judge and requested that counsel be appointed. 
This the judge refused, stating it was not the practice in Carroll County 
to designate counsel for indigent defendants except in murder and rape 
cases. Betts then elected to be tried without a jury; he cross-examined the 
prosecution’s witnesses and called his own to establish an alibi. The judge 
found him guilty and imposed a sentence of eight years. Betts later ap- 
plied to Judge Bond, Chief Judge of the Maryland Court of Appeals, for a 
writ of habeas corpus, alleging he had been deprived of his right to coun- 
sel in violation of the Due Process Clause. Judge Bond denied the applica- 
tion on the merits, taking the view that the trial had not run counter to 
the Constitution. 

In this he won the concurrence of six justices of the United States Su- 
preme Court. The Supreme Court extensively examined the history of 
state requirements for furnishing counsel to indigent defendants. Mr. Jus- 
tice Black’s dissenting opinion pointed out that thirty-five states have 
some clear legal requirement or established practice that counsel be pro- 
vided on request to indigent defendants not only in capital cases but in 
serious noncapital cases (e.g., where the crime charged is a felony, a 
“penitentiary offense,” or an offense punishable by several years’ im- 
prisonment). The majority opinion, on the other hand, gave great weight 
to the fact that in many of those states the requirement appeared to rest 
on statute rather than state constitutional provision, and that in a large 
number of instances states had treated the appointment of counsel as a 
question of legislative policy. The Court concluded that the limitation 
which the Sixth Amendment imposes on the federal courts is not fully 
operative against the states—that the Sixth Amendment’s rule is not so 
essential to a fair trial as to be part of the due process of law guaranteed 
by the Fourteenth. 


3° The effect of the reversal, of course, was not to release Smith from prison but to bring his 
application on for hearing in the Lancaster County district court. That court conducted an 
exhaustive inquiry into the facts and, upon evidence sharply conflicting, came to the con- 
clusion that Smith’s story was an elaborate fiction. From devastatingly adverse findings of 
fact Smith took no appeal. His subsequent applications to other courts for writs of habeas 
corpus met with no success. E.g., Ex parte Smith, 319 U.S. 727 (1943); Ex parte Smith, 317 
U.S. 592 (1942). 

3* 316 U.S. 455 (1942). 
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The Court found additional support in the special circumstances of the 
case. In Maryland it is the usual practice for the defendant to waive 
trial by jury, as Betts had done, and the trials thus tend to be more in- 
formal, with the judge in a better position to control their course; the 
issue at the trial had been relatively simple, turning wholly on the ver- 
acity of Betts’ alibi witnesses; and there were no affirmative indications 
that Betts had been helpless or at a serious disadvantage. These considera- 
tions failed to persuade the dissenting justices that fundamental ideas of 
fairness and right would countenance a man on trial for a serious crime 
being deprived of counsel merely because of his poverty. 

Although in Betts v. Brady the Court declined to carry over the Sixth 
Amendment’s guaranty inexorably into the Fourteenth, the opinion ad- 
monished state courts to discharge their responsibility for protecting the 
rights of indigent defendants, and noted that in particular cases the want 
of counsel might result in a conviction lacking in fundamental fairness. 

Determination of the scope of the obligation of the states was thus re- 
mitted to a case-by-case adjudication, with Ex parte Hawk* next in the 
. series. In 1936 Hawk had been convicted of murder in a Nebraska state 
court and sentenced to life imprisonment. Applying to the Supreme Court 
of the United States for habeas corpus, Hawk alleged that, while a federal 
prisoner at Leavenworth, he had been taken to Omaha to stand trial in 
the state court for first-degree murder, that after arriving in Omaha at 
4:15 P.M. he was arraigned at 9 the next morning, that the case immediate- 
ly proceeded to trial and his motion for a twenty-four-hour continuance 
was denied, that he had no opportunity to confer with two attorneys from 
the public defender’s office who appeared in his behalf, and that he did 
not want those two attorneys as his counsel. Hawk’s effort to obtain relief 
from the federal courts was held premature, since he had not exhausted 
his remedies in the state courts. The Supreme Court stated, however, that 
he was entitled to a hearing in some tribunal on his claim that he had 
been forced into trial for a capital offense with such expedition as to deprive 
him of the effective assistance of counsel. Hawk then made similar allega- 
tions in a habeas corpus application to the state court; the Nebraska Su- 
preme Court held he was not entitled to a hearing but the Supreme Court 
of the United States reversed, ruling that Hawk should have an oppor- 
tunity to prove his charge that no effective assistance of counsel had been 
furnished in the critical time between the plea of not guilty and the calling 
of the jury.** 

Hawk’s allegations were considerably more specific than those in 

39 321 U.S. 114 (1944). 33 Hawk v. Olson, 66 Sup. Ct. 116 (1945). 
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Williams v. Kaiser.*4 Williams had been sentenced to twenty years upon 
pleading guilty to robbery by means of a deadly weapon (a capital crime 
in Missouri). Four years later he applied for habeas corpus to the Missouri 
Supreme Court, alleging the following asa violation of his rights under the 
Due Process Clause of the Fourteenth Amendment: 

Prior to his conviction and sentence, as aforesaid, the petitioner requested the aid 

of counsel. At the time of his conviction, as aforesaid, the petitioner was without 
the aid of counsel, the Court did not make an appointment of counsel, nor did the 
petitioner waive his constitutional right to the aid of counsel, and he was incapable 
adequately of making his own defense, in consequence of which he was compelled to 
plead guilty. 
The Missouri Supreme Court denied the petition, without opinion and 
without a hearing, because it “fails to state a cause of action.” The Su- 
preme Court of the United States thought that this was intended to con- 
stitute a denial on the merits of the federal rights asserted.** In reversing 
the judgment the Court held that the allegations, if proved, were sufficient 
to establish a violation of the Due Process Clause. The Court once more 
emphasized the difficulties confronting the average layman who goes to 
trial unassisted by counsel, and pointed out that assistance is particular- 
ly important in reaching a decision on whether to enter a plea of guilty— 
“‘a decision which is irrevocable and forecloses any possibility of establish- 
ing innocence.” The Court also observed that Missouri made important 
distinctions between various degrees of robbery and larceny, which could 
hardly be comprehended without expert advice. 

A companion case, Tomkins v. Missouri,® brought a similar reversal. 
Tomkins had pleaded guilty to first-degree murder and received a life 
sentence. Ten years later he applied for habeas corpus to the Missouri Su- 
preme Court, alleging that at his trial, 
he was not represented by counsel, the court did not make an effective appointment 
of counsel, the petitioner did not waive his constitutional right to the aid of counsel, 
and he was ignorant of his right to demand counsel in his behalf, and he was incapable 
adequately of making his own defense. 

The Supreme Court of the United States recognized that the petition had 
not been drawn with the desirable precision and clarity, but thought that 
the substance of the claim was clear and that Tomkins was entitled to a 


44 323 U.S. 471 (1945). : 
35 The Court noted (1) that the state made no claim that habeas corpus was not the proper 
remedy, under Missouri law, for this type of case, and (2) that under Missouri law a defendant 
who requests counsel is presumed, in the absence of evidence to the contrary, to have been 
without counsel and without funds to employ counsel. 


3 323 U.S. 485 (1945). 
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hearing. Still another case, Mackey v. Kaiser,3” was shortly afterward re- 
manded to the Missouri Supreme Court for further consideration in the 
light of the Williams and Tomkins decisions. 

In House v. Mayo* the defendant’s complaint was not that the Florida 
state court, which had sentenced him to twenty years for burglary, had 
failed to appoint counsel. House’s petition for habeas corpus claimed that 
he had his own attorney, but that while the attorney was temporarily out 
of town the information was handed up without previous notice, that his 
request for time to communicate and consult with his attorney was denied, 
that he was forced to plead guilty within a few minutes after receiving a 
copy of the information, and that at the time he was in his twenties, un- 
educated, and a stranger in the town. Such a trial would have been no 
. less a sham than the one alleged in Smith v. O’Grady, and the Supreme 
Court held that House’s assertions, if proved, would establish an uncon- 
stitutional denial of a reasonable opportunity to consult counsel. 

White v. Ragen,*® like the first Scottsboro case, presented a question of 
the ineffectiveness of appointed counsel. White, upon pleading guilty, had 
been given a one- to ten-year sentence in Illinois for obtaining money and 
goods by means of the confidence game. His petition for habeas corpus 
alleged that the attorney appointed to represent him did not confer with 
him until they came to court for trial, and then refused to do anything 
unless White had some money, that White wished one witness called in 
his behalf but the attorney replied that “he did not have time, as he had a 
case in another court, and for me to plead guilty, as the judge would not 
give me a continuance.” The petition went on to say that White asked the 
judge for a continuance so that he could call a witness and confer with his 
attorney, that the judge told White “to keep still, as his lawyer would do 
all the talking for him,” and that the attorney thereupon pleaded White 
guilty. The Supreme Court held these allegations of fact sufficient to make 
out a prima facie case of a violation of White’s rights under the Due 

37 323 U.S. 683 (1945). Mackey had pleaded guilty and received a life sentence for rape. 
His petition for habeas corpus alleged that the plea had been entered for him by the sheriff, 
without his consent, that he was in a dazed condition at the trial and not in possession of all 
his faculties, that he was wholly ignorant of the nature and import of the proceedings and 


wholly ignorant of his legal rights, that he was denied the right to consult with an attorney and 
friends, and that he was denied the right to the aid of counsel and did not waive that right. 


3* 324 U.S. 42 (1945). In applying to the federal district court for habeas corpus House 
had claimed that he had exhausted his state court remedies. The Supreme Court held that the 
federal district court should have inquired into that question, since House deserved a hearing 
on the merits in some court. 


3 324 U.S. 760 (1945). 
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Process Clause, stating that White was entitled to invoke the corrective 
process of some court—federal if not state—to obtain a hearing.‘° 

In Rice v. Olson,“ decided the same day, the Court overruled a state 
court’s finding that the right to counsel had been waived. Rice, an Indian, 
had received a sentence of one to seven years upon pleading guilty in a 
Nebraska state court to a charge of burglary. His petition for habeas 
corpus, filed in a state court, alleged that the trial judge had failed to ad- 
vise him of his constitutional rights to counsel and to call witnesses, that 
he had not waived these rights, and that the alleged crime had been com- 
mitted on an Indian reservation exclusively within federal jurisdiction. 
Rice did not obtain a hearing on his allegations, and the Nebraska Su- 
preme Court in affirming held that a plea of guilty constitutes an absolute 
waiver of the right to counsel when the defendant makes no request that 
counsel be assigned to him. The Supreme Court of the United States, how- 
ever, ruled that the question of waiver was a question of fact, not absolute- 
ly foreclosed by a plea of guilty, since “it is enough that a defendant 
charged with an offense of this character is incapable adequately of mak- 
ing his defense, that he is unable to get counsel and that he does not in- 
telligently and understandingly waive counsel.” The Court added that 
Rice’s need for legal counsel at his trial was emphasized by the complex 
questions of law involved in determining whether the place where the al- 
leged offense occurred actually was within exclusive federal jurisdiction. 
In remanding the case for further proceedings, the Court in no way limited 
the power of Nebraska to consider the plea of guilty as strong evidence of 
a waiver of the right to counsel; it merely outlawed a rule of law which 
treated the plea, regardless of the circumstances under which it had been 
entered, as a conclusive, incontrovertible waiver. 

Canizio v. New York," a coram nobis proceeding instituted in 1945, 
turned on whether counsel had arrived on the scene too late to render 
effective assistance. On June 1, 1931, Canizio had pleaded guilty to first- 
degree robbery, and on June 19 he had received a sentence of fifteen to 
thirty years. He was then nineteen years old and unfamiliar with legal 

4° White had filed an original application for habeas corpus in the Supreme Court of Illinois, 
which denied it without hearing or opinion. The Supreme Court dismissed its writ of certiorari 
after oral argument, because upon examination of Illinois decisions it could not say that the 
judgment did not rest on an adequate non-federal ground—namely, that the Illinois Supreme 
Court would entertain no original application for habeas corpus which might involve the trial 


of an issue of fact. White was thus left to apply for relief to the lower state courts, or if neces- 
sary to the federal courts. 


# 324 U.S. 786 (1945). 
* 66 Sup. Ct. 452 (1946). 
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proceedings; he claimed the judge had failed to advise him of his right to 
counsel. It appeared, however, that on June 17, after the plea of guilty had 
been entered, a lawyer had filed a notice of appearance on Canizio’s be- 
half, and that during long hearings on the day of sentence the lawyer had 
actively represented him and endeavored to secure a low sentence. Under 
New York law counsel could have moved to withdraw the plea of guilty 
when he took over Canizio’s defense, although he had not chosen to make 
such a motion. The New York court accordingly concluded that Canizio 
had obtained counsel in ample time to take advantage of every defense 
which would have been available to him originally. The Supreme Court, 
with Justices Murphy and Rutledge dissenting, took the same view, hold- 
ing that Canizio actually had the benefit of counsel at his trial. 

There, for the time being, this line of decisions comes to a halt. But the 
Court will soon be compelled to resume its inquiries—to begin the labori- 
ous task of quieting title, parcel by parcel, to the vast area which lies 
between Betts v. Brady and White v. Ragen. 

It would be unwise to overlook the fact that men under long peni- 
tentiary sentences, with abundant opportunity for reflection on how to 
get out, may imagine or invent all sorts of spurious claims concerning the 
denial of the right to counsel. Undoubtedly, petitions for habeas corpus— 
spurred on by Supreme Court decisions—can reach epidemic proportions 
and thus create serious problems in the administration of state criminal 
law. Yet it is possible to sift the spurious petitions from the genuine only 
by affording hearings broad enough to allow controverted issues of fact to 
be developed. 

The states have at their disposal three simple but effective means of 
protecting themselves and at the same time safeguarding the interests of 
a defendant: 

1. The relatively small group of states which have not already done so 
should adopt a broad rule concerning the assignment of counsel, at least 
ih felony cases. Rule 44 of the newly-adopted Federal Rules of Criminal 
Procedure might well serve as a model: 

If the defendant appears in court without counsel, the court shall advise him of his 
right to counsel and assign counsel to represent him at every stage of the proceedings 
unless he elects to proceed without counsel or is able to obtain counsel. 

The rule, of course, would carry the states considerably beyond their obli- 
gation under the Fourteenth Amendment as construed in the Beéés case. 
But no state can take pride in holding its trials down to the bare minimum 
of fairness required by the Fourteenth Amendment. Compliance with 
Rule 44 would assure that no man, merely because of poverty or igno- 





FEDERAL RESTRICTIONS ON CRIMINAL PROCEDURE 279 


rance, went to trial on a serious charge without the opportunity to obtain 
legal assistance. 

2. Criminal courts must be encouraged to keep careful records concern- 
ing the defendant’s right to counsel. If an attorney appeared on the de- 
fendant’s behalf, his name should be specified in the record. If the defend- 
ant came to court without an attorney, the record should show (a) wheth- 
er, in what terms, and at what stage of the proceedings, the court notified 
the defendant of his right to counsel, (b) the name of any attorney ap- 
pointed by the court and the stage of the proceedings at which the ap- 
pointment was made, and (c) the specific reason (such as an express and 
intelligent waiver) for any failure of the court to appoint an attorney. 
Meticulous records are harder to keep than sloppy ones, but they are not 
readily impeached and constitute firm evidence long after men’s recol- 
lections have dimmed. 

3. In the handling of collateral attacks on judgments of conviction, 
state courts should be encouraged—either by rules of practice or by ad- 
monitions at judicial conferences—to specify the ground of decision when 
a petition is denied without hearing. Many petitions which suffer from 
the vagueness exemplified by the petition in the Tomkins case could 
properly be rejected by the state court on the ground of indefiniteness, at 


least if leave to plead over were granted. A clear statement of the ground 
of decision would make it easier for state courts to shape their own rules of 
pleading and proof in such cases, without giving the appearance of denying 
on the merits the federal right asserted. 


NEGRO EXCLUSION 


Between the Civil War and the Scottsboro cases the Supreme Court re- 
versed only four state court convictions—the last in 1904—on the ground of 
systematic exclusion of Negroes from jury service.” But there have already 
been five such reversals since the Scottsboro cases. These have included 
cases where the bar to Negroes from jury service had been long continued 
and complete. In Hale v. Kentucky“ no Negroes had even been summoned 


# Rogers v. Alabama, 192 U.S. 226 (1904); Carter v. Texas, 177 U.S. 442 (1900); Neal v. 
Delaware, 103 U.S. 370 (1881); Strauder v. West Virginia, 100 U.S. 303 (1880). The Carter 
case provides an unusual illustration of the benefits which a defendant may obtain by delay. 
Carter originally had been sentenced to death for first-degree murder. Some of the state’s 
witnesses were drowned in the Galveston storm of September 8, 1900, and at the retrial which 
followed the reversal Carter pleaded guilty to second-degree murder and the jury directed a 
five-year sentence. Galveston Daily News, November 14, 1901. 

43 303 U.S. 613 (1938). Hale, a Negro, had been sentenced to death for murdering a white 
man; on the remand the case was settled by a compromise agreement under which Hale 
pleaded guilty and received a sentence of life imprisonment. Louisville Courier-Journal, April 
3°, 1939. 
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for service on a grand or petit jury in McCracken County for thirty years, 
excepting a single occasion in 1921 when no Negro was actually selected. 
In Hollins v. Oklahoma,“ no Negro had served on a jury in Okmulgee 
County since Oklahoma’s admission to statehood in 1907, although the 
testimony indicated that one Negro might have been called around 1910. 
Similarly in Hill v. Texas, no Negro had been placed on a grand jury list 
in Dallas County for sixteen years or more. Pierre v. Louisiana® disclosed 
that no Negro had served on a grand or petit jury in St. John the Baptist 
Parish for forty years; and while three Negroes were listed on the venire 
from which the grand jury had been selected, one of them was dead and 
another incorrectly identified because his name was misspelled. The dis- 
crimination was slightly more subtle in Smith v. Texas.*7 Negroes were 
called for grand jury duty in Harris County but almost invariably they 
were assigned number 16—a number not reached unless it was impossible 
to obtain the required jurors from the first fifteen names on the list; as a 
result no Negroes had served on a grand jury during 1937 and 1938, and 
not more than one or two per year from 1931 to 1936. In all five cases it 
appeared that qualified Negroes were available, and in all the Supreme 
Court unhesitatingly upset the judgments. 

The subsequent proceedings in the Pierre case illustrate the steps which 
a state court may take to accommodate its practices to the Constitution. 
After the reversal Pierre, who originally had been sentenced to death for 
murdering an aged constable of the parish, was reindicted on three sepa- 

44 295 U.S. 394 (1935). Hollins, an illiterate negro, originally had been sentenced to death 
after pleading guilty, in December, 1931, to raping a seventeen-year-old white girl, but the 
Oklahoma Criminal Court of Appeals set aside the conviction on the ground that his right to 
counsel had not been adequately safeguarded. Ex parte Hollins, 51 Okla. Cr. 70, 14 P. 2d 243 
(1932). After his death sentence was reversed by the Supreme Court, Hollins was retried in 
February, 1936; the jury found him guilty but fixed the punishment at life imprisonment, 

i 8 gratuitous recommendation that the sentence be carried out “without pardon or 


parole 


45 316 U.S. 400 (1942). The reversal had a curious sequel. Less than a year after the crime 
was Committed, and while Hill’s appeal had been pending in the state court, Texas enacted a 
law remedying the situation mentioned in note 47, infra, by permitting reindictment after the 
year had run. Hill was reindicted more than a year after the crime, and contended that the 
legislation was ex post facto as to him. The Texas Court of Criminal Appeals thought other- 
wise, and affirmed a death sentence; Hill died of acute appendicitis while his petition for cer- 
tiorari was pending. Hill v. State, 146 Tex. Cr. App. 333, 171 S.W. 2d 880 (1943), petition 
for cert. dismissed, 320 U.S. 806 (1943). 


4° 306 U.S. 354 (1939). 


47 311 U.S. 128 (1940). After the reversal Smith became the beneficiary of a Texas one-year 
statute of limitations on rape prosecutions, which neglected to provide for reindictment more 
than a year after the crime in the event that an original timely reindictment was upset as 
invalid. He was accordingly released from custody, and his counsel announced he was being 
hurried out of the county to forestall any attempt at mob violence. Houston Post, January 18, 
1941. 
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rate occasions. One indictment the trial judge quashed because a grand 
juror was disqualified by illiteracy; another, because he thought the 
testimony of two jury commissioners might be construed to show a 
prejudice against selecting Negroes. The judge appointed three new 
commissioners, who submitted 300 names— including fifty-two Negroes— 
for the list from which the grand and petit juries were to be drawn. As a 
result, five Negroes were on the grand jury panel of twenty, and two served 
on the grand jury of twelve that returned the final indictment. A petit 
jury was obtained after examination of 110 persons, of whom ninety-five 
were white and fifteen Negro. One of the petit jurors was a Negro, and an- 
other Negro was acceptable to the state but was challenged by Pierre. 
The Louisiana Supreme Court affirmed a new conviction, finding in the 
record no proof of Negro exclusion.** Certiorari was denied,*? and, after 
some further dilatory moves,®° Pierre was executed in Louisiana’s portable 
electric chair.” 

In the Hill case the Supreme Court observed that “discrimination can 
arise from the action of commissioners who exclude all negroes whom they 
do not know to be qualified and who neither know nor seek to learn 
whether there are in fact any qualified to serve.”’* Dallas County’s effort 
to mend its ways consisted of placing on the grand jury list at the October, 
1942, term one Negro who did not serve, and on the grand jury list at the 
January, 1943, term one Negro who did serve. Akins v. Texas,*' challeng- 
ing an indictment returned at the latter term, presented the question 
whether the reform had been sufficient. Akins contended that the jury 
commissioners had deliberately limited to one the number of Negroes in 
the list, merely to give an appearance of Negro representation. The Su- 
preme Court, three justices dissenting, nevertheless sustained the convic- 
tion. With what may seem undue generosity to the jury commissioners in 
the light of their quoted testimony, the Court held that the record fell 
short of providing clear proof of a deliberate limitation of the number of 
negroes. Accordingly, the opinion found it unnecessary to decide whether 
the Fourteenth Amendment prohibits deliberate limitation of Negro 
jurors to the approximate proportion that the number of eligible Negroes 


4* State v. Pierre, 198 La. 619, 3 So. 2d 895 (1941). 
4° Pierre v. Louisiana, 314 U.S. 676 (1941). 
( se - ex rel. Pierre v. Jones, 200 La. 808, 9 So. 2d 42 (1942), cert. denied, 317 U.S. 633 
1942). 
5* New Orleans Times-Picayune, January 31, 1943. 
52 316 U.S. 400, 404 (1942). 
53 325 U.S. 398 (1945). 
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bears to the total number of persons eligible (in Dallas County about 15 
per cent of the population is Negro). 

The extent to which Negroes are being denied representation on juries 
can, of course, hardly be gauged from a handful of litigated cases, each 
involving but a single county or judicial district. There is an evident need 
for more comprehensive surveys, state by state, which will inquire into 
the practical working of the jury system. 


COERCED CONFESSIONS 


Of relatively recent development has been the doctrine that the Due 
Process Clause of the Fourteenth Amendment invalidates state court con- 
victions founded on confessions not the product of reasoned choice. While 
a federal conviction involving the use of a defendant’s involuntary state- 
ment was reversed as early as 1897,°4 it was not until 1936 that the Su- 
preme Court had before it, in Brown v. Mississippi,™ the question 
“whether convictions, which rest solely upon confessions shown to have 
been extorted by officers of the state by brutality and violence, are con- 
sistent with the due process of law required by the Fourteenth Amend- 
ment.” Beginning with that case the Supreme Court has rendered twelve 
decisions involving assertedly coerced confessions introduced in state 
court proceedings; the Court has ordered reversals in ten cases (in eight 
of them unanimously) and affirmances (each time by a divided court) in 
the other two. 

The three defendants in Brown v. Mississippi were Négroes sentenced 
to death for murdering a white man. Their convictions were based on con- 
fessions which the undisputed evidence revealed were produced by beat- 
ings, in the course of which the backs of two defendants were cut to 
ribbons, and by whipping the other defendant and hanging him to a tree. 
In the words of the dissenting opinion in the Supreme Court of Missis- 
sippi, “the transcript reads more like pages torn from some medieval ac- 
count than a record made within the confines of a modern civilization 
which aspires to an enlightened constitutional government.’’® The Su- 
preme Court of the United States reversed, saying uncompromisingly: 

54 Bram v. United States, 168 U.S. 532 (1897). The basis for the decision was the provision of 
the Fifth Amendment that “no person . . . . shall be compelled in any Criminal Case to be a 
witness against himself.” For other cases discussing the admissibility of confessions in federal 
court proceedings see United States v. Mitchell,322 U.S. 65 (1944); Anderson v. United States, 
318 U.S. 350 (1943); McNabb v. United States, 318 U.S. 332 (1943); Wan v. United States, 
266 U.S. 1 (1924); Wilson v. United States, 162 U.S. 613 (1896); Pierce v. United States, 160 


U.S. 355 (1896); Sparf and Hansen v. United States, 156 U.S. 51 (1895); Hopt v. Utah, 110 
U.S. 574 (1884); see also note 70, infra. 


55 297 U.S. 278 (1936). 5° 173 Miss. 542, 574, 161 So. 465, 470 (1935). 
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It would be difficult to conceive of methods more revolting to the sense of justice 
than those taken to procure the confessions of these petitioners, and the use of the 
confessions thus obtained as the basis for conviction and sentence was a clear denial of 
due process.s? 


Chambers v. Florida* required the Supreme Court to turn from con- 
sidering the effects of leather straps on the will of an accused, and to ap- 
praise the subtler influence of protracted interrogation under circum- 
stances conducive to terror. The defendants, Isiah Chambers, Jack 
Williamson, Charlie Davis, and Walter Woodward, were among about 
forty Negroes arrested without warrant and confined within twenty-four 
hours after the murder of an elderly white fish-dealer on Saturday, May 
13, 1933. All were subjected to questioning from Sunday, May 14, to 
Saturday, May 20. From the afternoon of the 20th until sunrise of the 
21st, the four defendants, and possibly one or two others, singly under- 
went persistent and repeated questioning. Woodward “broke” at about 
2:30 A.M. Sunday morning; the state’s attorney was not satisfied with the 
“confession,” however, and the grilling was resumed until just before sun- 
rise, when all four defendants made satisfactory “confessions.” The evi- 
dence was conflicting as to whether the petitioners were continually 
threatened and mistreated. They apparently were accorded no opportu- 
nity to see friends or relatives or to consult counsel. Indictment and ar- 
raignment for murder followed. Williamson and Woodward pleaded 
guilty and asked the mercy of the court. Davis did likewise after with- 
drawing his original plea of not guilty. Chambers pleaded not guilty and 
was convicted by a jury on the basis of his confession and the testimony 
of his co-defendants. Sentences of death were imposed on all four. After 
the case completed a tortuous course through the courts of Florida,** it 

57 Brown v. Mississippi, 297 U.S. 278, 286 (1936). After the reversal the case was settled by 
a compromise. The three defendants pleaded nolo contendere to a charge of manslaughter; 
Brown was sentenced to seven and a half years’ imprisonment, Shields to two and a half, and 


Ellington to three with credit for the two and a half years he had already served. Jackson 
(Miss.) Daily Clarion Ledger, November 29, 1936; ibid., December 1, 1936. 


58 309 U.S. 227 (1940). 


59 In August, 1933, the defendants filed a petition for habeas corpus in the Supreme Court 
of Florida, which refused to entertain the petition, issuing instead a writ of error to the Brow- 
ard County Circuit Court where the judgments had been entered. The defendants’ counsel 
defaulted, and the Supreme Court of Florida affirmed the convictions, stating that, upon itsown 
examination of the record, it found no error. Chambers v. Florida, 111 Fla. 707, 151 So. 499 
(1933). There was then filed in that court a petition for writ of error coram nobis, which alleged 
in detail, and for the first time, that the confessions had been improperly extorted, that the 
testimony of Chambers’ three co-defendants had been given at his trial under duress, and that 
appointed counsel had made no effort to prepare the case or to inquire into facts which should 
have been brought to the attention of the trial court. The Florida Supreme Court held that 
those allegations, if true, would establish the unfairness of the trial; it therefore granted leave, 
as is the Florida practice, to present the petition to the trial court. 111 Fla. 712, 113 Fla. 786, 
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reached the Supreme Court on certiorari. The Supreme Court’s opinion 
held, first, that—even though the issue of the confessions had been passed 
on by the jury—it was the duty of the Supreme Court to determine, by 
independently reviewing the facts on which the issue turned, whether the 
confessions were obtained by means proscribed by the Due Process 
Clause.** The Court then placed its reversal of the judgment on the fol- 
lowing grounds: 


For five days petitioners were subject to interrogations culminating in Saturday’s 
(May 2oth) all night examination. Over a period of five days they steadily refused to 
confess and disclaimed any guilt. The very circumstances surrounding their confine- 
ment and their questioning without any formal charges having been brought, were 
such as to fill petitioners with terror and frightful misgivings. Some were practical 
strangers in the community; three were arrested in a one-room farm tenant house 
which was their home; the haunting fear of mob violence was around them in an 
atmosphere charged with excitement and public indignation. From virtually the mo- 
ment of their arrest until their eventual confessions, they never knew just when any 
one would be called back to the fourth floor room, and there, surrounded by his ac- 
cusers and others, interrogated by men who held their very lives—so far as these igno- 
rant petitioners could know—in the balance. The rejection of petitioner Woodward’s 
first ‘‘confession,’’ given in the early hours of Sunday morning, because it was found 
wanting, demonstrates the relentléss tenacity which “broke” petitioners’ will and 
rendered them helpless to resist their accusers further. To permit human lives to be 
forfeited upon confessions thus obtained would make of the constitutional require- 
ment of due process of law a meaningless symbol." 


Seven full years of litigation, during which Chambers had been transferred 
to a state hospital for the insane at Chattahoochee, thus left the cause 
remanded for retrial. Subsequent proceedings brought the release of 
Williamson, Davis, and Woodward, after their long sojourn in the death 
house. 


152 So. 437 (1934). The Broward County court denied the ensuing application without taking 
evidence, on the ground that in its opinion the allegations were false, but the Florida Supreme 
Court reversed, directing that the issues be tried before a jury. 117 Fla. 642, 158 So. 153 (1934). 
Upon a jury verdict adverse to the defendants, the trial court again imposed death sentences; 
appeal brought another reversal, for misinstruction of the jury. 123 Fla. 734, 167 So. 697 (1936). 
Upon a change of venue to Palm Beach County, a new jury found against the defendants, and 
this time sentences of death were sustained by the Florida Supreme Court. 136 Fla. 568, 187 
So. 156 (1939). 

‘ This followed the principle established in cases involving discrimination in the selection 
of juries. See pp. 279-82, supra. 

* 309 U.S. 227, 239-40 (1940). 


* On the remand the Palm Beach County court on December 11, 1940, quashed the 1933 
indictment on the ground that Negroes had been systematically excluded from the grand jury. 
The four defendants were reindicted in Broward County on March 11, 1941. Williamson, 
Davis, and Woodward sought to avoid retrial by an application to the Florida Supreme 
Court for habeas corpus, which was denied. Williamson v. Baker, 148 Fla. 387, 4 So. 2d 471 
(1941). By a change of venue, the case was again brought to Palm Beach County, where, on 
March 9, 1942, the retrial of Williamson, Davis, and Woodward finally took place. Williamson 
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During the same and the following term of Court four more capital 
cases, all from the South and involving Negro defendants from whom con- 
fessions were wrung under somewhat similar circumstances, were reversed 
per curiam. In the first of these, Canty v. Alabama,® the record showed 
that after being arrested Canty (laying aside his disputed claim that he 
was beaten) was kept in the dark basement “doghouse” of the jail, which 
had whipping straps hanging on the wall, for an entire week, during which 
he was taken out for intermittent questioning; and his confession of mur- 
dering a white woman, given at the end of a week of such treatment, was 
immediately preceded by six hours of continuous questioning. In Vernon 
v. Alabama,*‘ the defendant was held for twelve days between his arrest 
and confession of murder, with no opportunity to consult counsel. Police 
officials admitted taking him out to the woods and other lonely places on 
four or five occasions in the dead of night for some kind of questioning— 
according to Vernon, for severe beatings; according to the police, to hunt 
for watches Vernon was supposed to have stolen from hoboes. Lomax v. 
Texas® disclosed that, on the morning of his arrest on a charge of raping 
a white woman, Lomax had been stripped naked while he was being ques- 
tioned; and that night, during the several hours of continuous questioning 
which led up to his confession, he was never allowed to sit down. 

In the fourth of the per curiam reversals, White v. Texas,” the state au- 


and Woodward sought to plead guilty to second-degree murder, but the trial judge refused to 
receive their pleas when he learned by questioning that they wanted to accept prison sentences 
“just to get it over with.” The state called eight witnesses, but without the extorted confessions 
was unable to make out a case. The judge directed verdicts of acquittal. See Jacksonville 
(Fla.) Times-Union, March 10, 1942. 


63 309 U.S. 629 (1940). On retrial, without the confession, Canty was again convicted, re- 
ceiving a sentence of life imprisonment instead of death, but he won a reversal because of a 
prejudicial instruction. Canty v. State, 242 Ala. 589, 7 So. 2d 292 (1942). A third jury then 
found him guilty, again setting the penalty at life imprisonment. This conviction was affirmed, 
244 Ala. 108, 11 So. 2d 844 (1943), cert. denied, 319 U.S. 746 (1943). 

$4 313 U.S. 547 (1941). See Boskey, Mechanics of the Supreme Court’s Certiorari Jurisdic- 
tion, 46 Col. L. Rev. 255, 263-64 (1946). On retrial, without the confession, Vernon was again 
convicted and sentenced to death. In affirming, the Supreme Court of Alabama refused, be- 
cause no proper bill of exceptions had been drawn on those questions, to pass on two attacks 
against the indictment. Vernon claimed that (1) Negroes had been excluded from the grand 
jury, and (2) the only evidence before the grand jury had been the extorted confession. Vernon 
v. State, 245 Ala. 633, 18 So. 2d 388 (1944). 

§s 313 U.S. 544 (1941). Lomax’s first conviction had been upset by the state court because 
the trial judge had neglected to submit to the jury the question whether the confession was 
voluntary. Lomax v. State, 136 Tex. Cr. App. 108, 124 S.W. 2d 126 (1939). After the Supreme 
Court’s decision, Lomax’s third trial, without benefit of the tainted confession, resulted in a 
sentence of life imprisonment which was upheld by the Texas Court of Criminal Appeals. 
146 Tex. Cr. App. 531, 176 S.W. 2d 752 (1944). 

66 309 U.S. 631, 310 U.S. 530 (1940), reversing White’s second conviction. White’s first 
conviction had been reversed by the state court because of the prejudicial conduct of the 
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thorities had the bad judgment to ask for a rehearing, which produced 
only an opinion detailing the shocking circumstances under which White’s 
purported confession had been obtained. White, an illiterate Negro, was 
one of about fifteen Negroes taken into custody, without the filing of 
charges, in connection with the rape of a white woman. He was kept in 
jail for six or seven days during which, he testified, Texas Rangers took 
him out into the woods on successive nights and whipped him. The Texas 
authorities denied that White had been physically mistreated, but there 
were no specific denials that he had been taken out of jail, at night, and 
interrogated in the woods. His “confession” followed a final four hours of 
persistent questioning, from 11:00 P.M. to 3:00 A.M. He had no lawyer, 
no charges had been filed against him, and he was out of touch with 
friends and relatives. 

Although White’s confession was the crux of the state’s case, he did not 
long enjoy the benefits of the reversal. While a jury was being empanelled 
for his third trial, White was shot and killed in open court by W. S. 
Cochran. Cochran was the husband of the prosecutrix—a position which 
apparently led him to believe that he was a higher tribunal than the 
Supreme Court.* 

The first affirmance (and the first division on the part of the Court) 
in this series of cases came in Lisenba v. California, where the Court re- 
fused to read into the Due Process Clause an absolute rule excluding a 
confession merely because state authorities have committed serious il- 


prosecuting attorney, who had stated in his summation to the jury: “Look at this court-room: 
it is crowded with Polk County people demanding the death penalty for Bob White.” White v. 
State, 135 Tex. Cr. App. 210, 117 S.W. 2d 540 (1938). 


$7 After the shooting, several persons are reported to have shaken hands with Cochran, who 
immediately surrendered himself into custody. Houston Post, June 11, 1941. Cochran was 
indicted for murder and tried June 16, 1941. The testimony showed that he had been in- 
formed by the special prosecutor that White could never be convicted without the confession. 
Cochran himself testified that he had sat down in the courtroom, “then I got up and the next 
thing I know the negro was dead.” The district attorney conducting the prosecution of Cochran 
told the jury: “When the case was reversed it looked like the end of the row as far as the law 
was concerned. The state proceeded to trial again last week, knowing it would not have the 
use or benefit of White’s signed confession. The state’s case would have to be based on circum- 
stances which without the confession would have been insufficient to sustain a conviction. It 
was unfortunate that Mr. Cochran was forced to do that which was done. It was his wish that 
the law handle the matter. In my opinion the guilty party got justice, but it was unfortunate 
that it had to be at Mr. Cochran’s hands. If I were going into that jury room, I wouldn’t 
hesitate, I wouldn’t stand back a minute, in writing a verdict of not guilty I ask you to 
return a verdict finding Mr. Cochran not guilty.” Applause, it is reported, began during this 
spirited statement on behalf of the prosecution. The anticipated verdict of not guilty set off 
an impromptu celebration of cheering and whistling. Houston Post, June 17, 1941. 


314 U.S. 219 (1941). This was on reargument; on the original atgument the judgment 
was affirmed by an evenly divided court. 313 U.S. 537 (1941). 





Lat 
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legal acts against the defendant in the course of obtaining it. Lisenba was 
arrested on Sunday, April 19, 1936, and taken to the house adjoining his, 
where he was held incommunicado and questioned about the death of his 
wife through the morning of April 21, without result. He was then ar- 
raigned, jailed, and allowed to consult his attorney. On the afternoon of 
Saturday, May 2, he was removed from jail under a purported court order 
and confronted with the statement of an alleged accomplice incriminating 
him in the murder of his wife. A request for consultation with his at- 
torney brought the information that the attorney was out of town; a sub- 
sequent request for opportunity to consult any other attorney was denied. 
After persistent questioning into the early hours of May 3, Lisenba con- 
fessed. The Supreme Court pointed out, (1) that the failure of the arrest- 
ing officers promptly to produce Lisenba before an examining magistrate 
and their detention of him from April 19 through April 21 were violations 
of state statutes, (2) that no authority was found for the purported court 
order of removal on May 2, and (3) that the denial of the opportunity to 
consult counsel was a misdemeanor. The Court concluded, however, that: 
illegal acts, as such, committed in the course of obtaining a confession, whatever 
their effect on its admissibility under local law, do not furnish an answer to the con- 
stitutional question we must decide. The effect of the officers’ conduct must be ap- 


praised by other considerations in determining whether the use of the confessions was 
a denial of due process.® 


With respect to federal criminal proceedings (as distinguished from those 
of the states) the McNabb and Anderson” decisions were soon to make 
clear, however, that, regardless of constitutional considerations, the Su- 
preme Court in supervising the administration of criminal justice in the 
federal courts will not permit the use in evidence of confessions obtained 
while suspects are held incommunicado in violation of statutory require- 
ments for prompt examination or arraignment. 

In the Lisenba case, the Supreme Court ag2in affirmed its duty to make 
an independent review of the record to determine the validity of the fed- 
eral claim asserted. But, as often happens in close cases where the Court 
declines to upset a state judgment,” the opinion placed great stress on the 
deference to be paid to the state court’s determination, stating that when 
there is conflicting evidence on the methods used to obtain a confession, 


% Tbid., at 235. 


7 McNabb v. United States, 318 U.S. 332 (1943); Anderson v. United States, 318 U.S. 350 
(1943). Compare United States v. Mitchell, 322 U.S. 65 (1944), holding that a confession made 
immediately after an accused was taken into custody was not rendered inadmissible by subse- 
quent illegal detention. 


™ See, e.g., Akins v. Texas, 325 U.S. 398 (1945), discussed at p. 281, supra. 
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we accept the determination of the triers of fact, unless it is so lacking in support in 
the evidence that to give it effect would work that fundamental unfairness which is 
at war with due process.’ 


The earlier confession cases were distinguished as involving graver cir- 
cumstances, that is, as cases where the confessions had been secured by 
protracted and repeated questioning of ignorant and untutored persons in whose 
minds the power of officers was greatly magnified; who sensed the adverse sentiment 
of the community and the danger of mob violence; who had been held incommunicado, 
without the advice of friends or of counsel; some of whom had been taken by officers at 
night from the prison into dark and lonely places for questioning.” 


Although the Supreme Court voiced its disapproval of the violations of 
law involved in the treatment of Lisenba, it concluded: 

But on the facts as we have endeavored fairly to set them forth, and in the light 
of the findings of the state courts, we cannot hold that the illegal conduct in which the 
law enforcement officers of California indulged, by the prolonged questioning of the 


prisoner before arraignment, and in the absence of counsel, or their questioning on 
May 2, coerced the confessions 


Two justices dissented on the ground that Lisenba’s confession was clearly 
shown to have been coerced. 

While Lisenba’s case held that illegal acts committed by state authori- 
ties in the course of securing a confession do not of themselves make the 
confession inadmissible under the Due Process Clause, the Supreme 
Court found in Ward v. Texas’’ that such acts indicated the involuntary 
nature of Ward’s “confession.” Ward, a Negro, had received a three-year 
sentence for murdering a white man without malice. The conviction 
rested on his confession. The Texas Court of Criminal Appeals at first re- 
versed, but on rehearing reinstated the judgment in deference to the jury’s 
decision that the confession was voluntary. The Supreme Court of the 
United States accepted the jury’s verdict as conclusively resolving, in the 
state’s favor, the conflicting evidence respecting Ward’s assertion that he 
had been beaten, whipped, and burned. The Court nevertheless denied 
effect to the jury’s conclusion that the confession was voluntary, since the 
undisputed evidence showed that (1) Ward was questioned, but not taken 
into custody, on the Sunday and Monday following the homicide; (2) the 
next night, Tuesday, Ward was seized without warrant by a sheriff from 
an adjoining county and taken in the course of the ensuing three days 
through five counties, spending each night in a different jail, until his 
journey ended one hundred and ten miles from his home; and (3) during 

7 Lisenba v. California, 314 U.S. 219, 238 (1941). 

% Ibid., at 239-40. 

74 Tbid., at 240. 75 316 U.S. 547 (1942). 
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that period Ward was questioned continually until, in the revealing words 
of one officer, the authorities ‘‘just sweet talked” the confession out of 
him. In holding that the Due Process Clause required the exclusion of 
Ward’s confession, the Supreme Court stressed the fact that the Texas 
officials acted illegally from the beginning until the end of Ward’s journey 
into fear. The Court found unconvincing the state’s assertion that the 
hegira was undertaken because of fear of mob violence, without any intent 
to coerce a confession.” 

In Ashcraft v. Tennessee” the Supreme Court found “inherently coer- 
cive” a situation in which Ashcraft, after being questioned without respite 
for a period of thirty-six hours (extending from Saturday night to Mon- 
day morning), was alleged to have made a written, unsigned confession. 
Ashcraft, together with a Negro named Ware, had been tried jointly for 
the murder of Ashcraft’s wife (which occurred in June, 1941), on the 
theory that Ashcraft hired Ware to do the murder; they were convicted 
and each sentenced to ninety-nine years. In reversing Ashcraft’s convic- 
tion, the Supreme Court said: 


Our conclusion is that if Ashcraft made a confession it was not voluntary but com- 
pelled. We reach this conclusion from facts which are not in dispute at all. Ashcraft, 
a citizen of excellent reputation, was taken into custody by police officers. Ten days’ 
examination of the Ashcrafts’ maid, and of several others, in jail where they were held, 
had revealed nothing whatever against Ashcraft. Inquiries among his neighbors and 
business associates likewise had failed to unearth one single tangible clue pointing to his 
guilt. For thirty-six hours after Ashcraft’s seizure during which period he was held 
incommunicado, without sleep or rest, relays of officers, experienced investigators, 
and highly trained lawyers questioned him without respite. From the beginning of the 
questioning at 7 o’clock on Saturday evening until 6 o’clock on Monday morning 
Ashcraft denied that he had anything to do with the murder of his wife. And at a 
hearing before a magistrate about 8:30 Monday morning Ashcraft pleaded not 
guilty to the charge of murder which the officers had sought to make him confess 
during the previous thirty-six hours.7* 


This brought the Court to its conclusion: 


We think a situation such as that shown here by uncontradicted evidence is so in- 
herently coercive that its very existence is irreconcilable with the possession of mental 
freedom by a lone suspect against whom its full coercive effect is brought to bear. 
It is inconceivable that any court of justice in the land, conducted as our courts are, 
open to the public, would permit prosecutors serving in relays to keep a defendant 
witness under continuous cross-examination for thirty-six hours without rest or sleep 
in an effort to extract a “voluntary” confession. Nor can we, consistently with Con- 
stitutional due process of law, hold voluntary a confession where prosecutors do the 
same thing away from the restraining influences of a public trial in an open court 
room.79 

7 When the case was remanded, it was dismissed, on October 22, 1942, at the request of 
the district attorney. 

77 322 U.S. 143 (1944). #8 Thid., at 153. 19 Thid., at 154. 
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The Supreme Court found it unnecessary to resolve conflicting evidence 
as to whether (1) violence had been used, and (2) Ashcraft had actually 
confessed. On the latter point the Court followed White v. Texas** in rul- 
ing that the use of a coerced confession cannot be justified on the ground 
that the defendant denies that he actually made the confession. Justices 
Jackson, Roberts, and Frankfurter, in dissent, expressed concern that 
the Court’s decision unduly interfered with the law enforcement powers 
of the states. Violence per se, they agreed, was enough to invalidate a re- 
sulting confession, but interrogation per se—even when continued with- 
out interruption for thirty-six hours—was not. 

The state court had affirmed Ware’s conviction on the assumption that 
Ashcraft’s confession was properly admitted and Ashcraft’s conviction 
valid. The Supreme Court, following a suggestion by counsel for the state, 
accordingly vacated the judgment as to Ware, remanding his case for re- 
consideration in the light of the rejection of Ashcraft’s confession. The 
Tennessee Supreme Court directed that Ware, too, be given a new trial. 
At that trial the state, although precluded from introducing the alleged 
confession which had climaxed the thirty-six hours of interrogation, was 
permitted to parade before the jury testimony narrating everything else 
that took place during the entire thirty-six hours. This evidence was 
highly prejudicial to the defense. For the first twenty-eight hours Ash- 
craft had consistently denied both his own complicity in the crime and 
any knowledge of the murderer’s identity ; however, at the end of twenty- 
eight hours of continuous questioning his inquisitors had elicited a 
damaging statement that he knew who killed his wife, although he denied 
having participated in the murder himself. Despite the circumstances 
under which his statements were obtained, the Tennessee Supreme Court 
affirmed life sentences meted out to both defendants. The Supreme Court 
of the United States a second time reversed, finding no relevant difference 
from the case as previously before it.** And the Court again followed the 
state’s suggestion that, if Ashcraft’s conviction were upset, the judgment 
as to Ware should be vacated. Thus in neither case was the Court re- 
quired to decide on the constitutionality of admitting into evidence a 
controverted confession made by Ware. 

Lyons v. Oklahoma* involved the question whether a confession was in- 
admissible because a previous confession, which was not put in evidence, 
had been coerced. Lyons, a Negro, was sentenced to life imprisonment for 

8 310 U.S. 530, 531-32 (1940). 

* Ashcraft v. Tennessee, 66 Sup. Ct. 544 (1946). 

82 322 U.S. 596 (1944). 
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a triple murder. He had first confessed orally after being questioned 
from 6:30 P.M. until between 2:00 and 4:00 A.M. under circumstances 
which included the macabre touch of placing a pan of the victims’ bones 
in his lap. That oral confession, however, was not used at his trial. He was 
returned to jail at 8:30 the same morning and taken in the afternoon 
to the penitentiary where between 8:00 and 11:00 that evening he 
gave a signed confession to the warden. This second confession was sub- 
mitted to the jury under instructions to disregard it, if they found it had 
been obtained by punishment, intimidation, or threats; instructions re- 
quested by Lyons covering his contention that the second confession 
sprang from fear engendered by his previous treatment were not given. 
The Oklahoma Criminal Court of Appeals affirmed, and the Supreme 
Court of the United States, three justices dissenting, did likewise. The 
Supreme Court’s opinion, citing the Lisenba decision, pointed out: that 
if the jury believed the warden and othér witnesses for the state, the only 
ground for reversal would be the theory that Lyons’ second confession 
was the unavoidable outgrowth of his first. While acknowledging that 
earlier coercion is a factor which in certain circumstances may compel the 
inference that a subsequent confession was coerced, the Court continued: 

If the relation between the earlier and later confession is not so close that one must 
say the facts of one control the character of the other, the inference is one for the triers 


of fact and their conclusion, in such an uncertain situation, that the confession should 
be admitted as voluntary, cannot be a denial of due process.*3 


The Court concluded that the evidence clearly warranted the jury’s de- 
termination that the effécts of the prior coercion had been dissipated in 
the period of less than twenty-four hours which separated Lyons’ two con- 
fessions. It thus avoided approving or disapproving Lyons’ claim that 
earlier abuses should be presumed to render a subsequent confession in- 
voluntary unless there is clear and definite evidence to overcome that 
presumption. Mr. Justice Douglas concurred in the result. Justices Mur- 
phy and Black urged in dissent that (1) it was inconceivable under the 
circumstances that Lyons’ second confession was free from the coercive 
atmosphere that admittedly impregnated his first one, and (2) the jury 
had not resolved the issue of coercion because the instruction on the point 
requested by Lyons had not been given. Mr. Justice Rutledge also dis- 
sented. 

The next case in the series, Malinski v. New York,** produced even 
more divergent views—a divergence springing at least in part from the 
slovenliness of the complex record which had been made in the state 


53 Thid., at 603. 54 324 U.S. 401 (1945). 
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courts. The petitioners, Morris Malinski and Sidney Rudish, were con- 
victed and sentenced to death for the murder of a police officer; the New 


York Court of Appeals, by a vote of four to three, affirmed. The facts 
relevant to Malinski’s confession, as set forth in the opinion of the Su- 
preme Court, were: 


Malinski was arrested while on his way to work on the morning of Friday, October 
23, 1942. The police did not then arraign him but took him to a room in the Bossert 
Hotel in Brooklyn where he arrived about 8 a.m. He was immediately stripped and kept 
naked until about 11 a.m. At that time he was allowed to put on his shoes, socks and 
underwear and was given a blanket in which to wrap himself. He remained that way 
until about 6 p.m. Malinski claims he was beaten by the police during that period. The 
police denied this. There was no visible sign of any beating, such as bruises or scars; 
and Malinski made no complaint to the judge on arraignment nor to the jail authorities 
where he was later held. Sometime during Friday morning Spielfogel [an informer 
who was a friend of Malinski] was brought to the hotel. He and Malinski were put 
alone together in a room sometime that afternoon. Shortly after their conference— 
apparently around 5:30 P.M. or 6:00 P.M.—Malinski confessed to the police.*s 


After making this first confession, Malinski was allowed to dress. He was 
kept at the hotel for the next three days, while he was questioned inter- 
mittently and made certain admissions; and at about 2:00 A.M. on October 
27 he made another confession at a police station. He was then booked, put 
in a cell, and arraigned. In reversing Malinski’s conviction, the opinion of 
the Court by Mr. Justice Douglas—with whom Justices Black, Murphy, 
and Rutledge concurred so far as Malinski was concerned—concluded 
that, in addition to strong indications from the evidence that Malinski’s 


first confession was coerced, “the comments of the prosecutor place it 
beyond doubt.” 


For in his summation to the jury he made certain statements which the Court of Ap- 
peals said were “indefensible”. . . . and which we think are sufficient to fill in any gaps 
on the record before us and to establish that this confession was not made volun- 
tarily. He said that Malinski “was not hard to break”; that “He did not care what 
he did. He knew the cops were going to break him down.’’ And he added “Why this 
talk about being undressed? Of course they had a right to undress him to look for 
bullet scars, and keep the clothes off him. That was quite proper police procedure. 
That is some more psychology—let him sit around with a blanket on him, humiliate 
him there for a while; let him sit in the corner, let him think he is going to get a shel- 
lacking.” If we take the prosecutor at his word, the confession of October 23rd was 
the product of fear—one on which we could not permit a person to stand convicted 


for a crime.™ 

The Court found that, while the details of Malinski’s first confession were 

not put in evidence, the record showed that such use had been made of it 

at the trial that the case had to be considered “‘as one in which a coerced 

confession was employed to obtain a conviction.” Lyons'v. Oklahoma was 
*s Thid., at 403. * Thid., at 406-7. 
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distinguished on the ground that there the first coerced confession was 
considered only in so far as it shed light on the voluntary nature of subse- 
quent confessions. The opinion did not expressly pass on the admissibility 
of Malinski’s later admissions and confession. Concurring separately, Mr. 
Justice Frankfurter noted that the circumstances surrounding Malinski’s 
conviction “in combination are so below the standards by which the 
criminal law, especially in a capital case, should be enforced as to fall short 
of due process of law.” 

The Court refused to vacate the judgment against Rudish, holding that 
the trial court had taken effective steps to insulate him from the effects 
of Malinski’s confessions, and that under the circumstances the Due 
Process Clause did not require the procedure followed in vacating Ware’s 
conviction in the Ashcraft case. 

Mr. Justice Rutledge, dissenting in part in an opinion which had Mr, 
Justice Murphy’s support, took the view that (1) Malinski’s subsequent 
confessions were “ vitiated with all the coercion that destroys the admissi- 
bility of the first one,” and (2) the use of Malinski’s confessions so af- 
fected the trial of Rudish as to require a reversal of Rudish’s conviction. 
Mr. Justice Murphy also filed an opinion along similar lines, and urged 
that: 

Once an atmosphere of coercion or fear is created, subsequent confessions should 


automatically be invalidated unless there is proof beyond all reasonable doubt that 
such an atmosphere has been dispelled and that the accused has completely regained 


his free individual will.*7 

On the other hand, Mr. Chief Justice Stone, with the concurrence of 
Justices Roberts, Reed, and Jackson, voted to affirm the judgments as to 
both Malinski and Rudish. It was their view of the record that Malinski’s 
first confession had not been submitted to the jury, except to show wheth- 
er the second confession had been coerced, and that under the rule of 
Lyons v. Oklahoma the jury’s verdict conclusively established that the 
second confession was voluntary. 

While nominally affirming Rudish’s conviction, the Supreme Court in- 
vited the state court to consider whether the reversal as to Malinski 
would, as a matter of state law, affect the judgment against Rudish. The 
New York Court of Appeals accepted the invitation, and directed that “‘in 
the interest of justice” Rudish should have a new trial with Malinski’s 
confession excluded.** 

In United States v. Mitchell the Court observed that, 
in cases coming from the state courts in matters of this sort, we are concerned solely 
with determining whether a confession is the result of torture, physical or psychologi- 

#7 Thid., at 433. 58 People v. Rudish, 294 N.Y. 500, 63 N.E. 2d 77 (1945). 
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cal, and not the offspring of reasoned choice. How difficult and often elusive an in- 
quiry this implies, our decisions make manifest.** 

Although it is not possible to fit the cases into neat categories, since each 
turns to a considerable extent on its particular facts, some general prin- 
ciples have emerged. The rack, the wheel, the knout, and other more 
subtle but equally compelling forms of physical mistreatment, are beyond 
the pale; confessions obtained by such means contravene the Due Process 
Clause. The same is true of confessions produced by employing the more 
vicious types of non-violent third-degree practices. But, “the mere ques- 
tioning of a suspect while in the custody of police officers is not prohibited 
either as a matter of common law or due process,”’”* and the mere fact that 
a confession is made while an accused is in the custody of police officers 
does not render it inadmissible.“ Between those limits of the clearly per- 
missible and the clearly forbidden lies an area of disagreement in which the 
Lisenba, Lyons, and Malinski opinions stand as visible but wobbly guide- 
posts. 

The Supreme Court naturally has a great concern that it avoid inter- 
fering with state criminal proceedings except where there is clear indica- 
tion that the state has not respected “those minimal historic safeguards 
for securing trial by reason which are summarized as ‘due process of 
law.’ ”’* But, as this whole development demonstrates, in recent years 
“due process of law” has been an expanding concept in its application to 
state criminal proceedings. It may yet move toward the point where any 
confession will be deemed to be of very dubious validity merely because 
obtained while state officials were acting in violation of the basic safe- 
guards which state law has thrown around an arrested suspect. The fear 
that this would unduly fetter the law enforcement efforts of the states is 
not frivolous, but there are good reasons to believe that it is a fear without 
foundation. Federal investigators, who are denied the benefits of confes- 
sions obtained from accused persons while held illegally, nevertheless 
manage to secure convictions; and Great Britain, where the secret inter- 
rogation of a suspect is not tolerated, is hardly a land given over to the 
lawless. The numerous statutory requirements for prompt arraignment, 
and the prohibitions against illegal detention, are indicative of the extent 


# 322 U.S. 65, 68 (1944). 


%° Lyons v. Oklahoma, 322 U.S. 596, 601 (1944), citing Lisenba v. California, 314 U.S. 219, 
239-41 (1941), and Wan v. United States, 266 U.S. 1, 14 (1924). 


* United States v. Mitchell, 322 U.S. 65 (1944); McNabb v. United States, 318 U.S. 332 
(1943). 


% McNabb v. United States, 318 U.S. 332, 340 (1943). 
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to which our ideal of fairness to the individual is at war with the Gestapo- 
like practices of the dragnet and the secret interrogation—practices which 
have a way of being used most often against the untutored, the unfortu- 
nate, the unpopular, and the uninfluential. In the words of the Supreme 
Court, those statutory requirements reflect “not a sentimental but a 
sturdy view of law enforcement’; they outlaw “‘easy but self-defeating 
ways in which brutality is substituted for brains as an instrument of crime 
detection.” 

A long step would be taken toward the realization of a truly civilized 
system of criminal law enforcement if the state courts would, without 
awaiting compulsion from the Supreme Court, follow the lead of the 
Supreme Court in the McNabb and Anderson cases and refuse to condone 
illegal acts on the part of state authorities, however well-intentioned.” 
There would then be little chance that a state would be subject to the re- 
current humiliation of defending before the Supreme Court and the nation 
the sorry circumstances under which a “confession” had been wrenched 
from an accused. 


TAINTED TESTIMONY 


Another restriction upon the states was evoked by Tom Mooney’s ap- 
plication to the Supreme Court for a writ of habeas corpus. Mooney’s 


death sentence in 1916, for participation in a bomb explosion that killed 
ten persons in San Francisco’s Preparedness Day parade,” had been com- 


% Ibid., at 344. The statutory requirements are there collected. There is eminent authority 
that the questioning of suspects held illegally tends to encourage inefficiency on the part of 
law enforcement officials. See Report of Comm. on Lawless Enforcement of the Law (Amer. 
Bar Ass’n), rt Amer. Jour. Police Sci. 575, especially 588 (1930); IV National Commission on 
Law Observance and Enforcement, Reports 4, 5, 35 et seq., 152, 159 (1931); Glueck, Crime and 
Justice 76 (1936). 


% Or from Congress, in the exercise of its power, under section 5 of the Fourteenth Amend- 
ment, “to enforce, by appropriate legislation, the provisions” of that Amendment. 


98In the Malinski case, however, Pere rene © lwo coasted sont te 
view that, because of long-settled judicial decisions adopting a rule contrary to the McNabb 
case, it would require an act of the legislature to alter the rule. People v. Malinski, 292 N.Y. 
360, 371, 387, 55 N.E. 2d 353, 357, 365 (1944). The McNabb rule has been rejected by three 
other state courts of last resort. State v. Browning, 206 Ark. 791, 178 S.W. ad 77 (1944); 
Hall v. hele, 189 S.W. od 917 ( Os 1945); State v. Folkes, 174 Ore. 568, 150 P. ad 17 (1944); 
McGhee v. State, 189 S.W. 2d 26 (Tenn, 1945); see State v. Smith, 158 Kan. 645, 149 P. 
ad 600 (1944). ves Ge cibaond tf semana tials diode in Finley v. State, 153 Fla. 340, 
396, 14 So. 2d 844-45 (1943); Bryant v. State, 197 Ga. 641, 646, 30 S.E. ad 259, 263 (1944); 
see also State v. Golden, 353 Mo. 585, 599, 183 S.W. 2d 109, 115-16 (1944). It was given favor- 
able recognition in principle but was not applied in practice in Fry v. State, 147 P. 2d 803 
(Okla. Cr. App., 1944). 


9 Mooney v. State, 175 Cal. 666, 166 Pac. 999 (1917), 176 Cal. 105, 171 Pac. 690 (1918), 
178 Cal. 525, 174 Pac. 325 (1918), cert. denied, 248 U.S. 579 (1918). 
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muted by the governor to life imprisonment upon the intervention of 
President Wilson. In his 1934 application to the Supreme Court of the 
United States, Mooney alleged, with abundant specifications, that the 
sole basis of his conviction was perjured testimony knowingly used by the 
prosecuting authorities, and that the prosecution deliberately suppressed 
evidence which would have impeached and refuted the testimony against 
him. The Supreme Court ruled that the Due Process Clause forbade a 
contrivance by a state—acting through its prosecuting officers—to pro- 
cure a conviction by the presentation of testimony known to be perjured, 
and that corrective judicial process should be afforded to remedy such a 
wrong. The Court, however, denied leave, without prejudice, to file the 
petition on the ground that it did not appear that corrective process was 
wholly unavailable in California state courts.”’ On a subsequent hearing 
of Mooney’s charges, the Supreme Court of California ruled that the al- 
legations had not been established by “‘substantial, credible evidence.”’®* 

In four subsequent cases the Supreme Court of the United States has 
held that men convicted in state courts were entitled to hearings on their 
charges that the prosecution had knowingly used perjured testimony.” 
It is sufficient to say, without elaborating the details, that in each of the 
four cases the testimony in question was directly material to the convic- 
tion. 


In none of the cases, nor in the Mooney case, did the Supreme Court 
undertake to prescribe in advance the kind of hearing which due process 
required. The extent to which affidavits may be relied on, the necessity 
of taking oral testimony, the degree of reliance which may be placed upon 


97 294 US. 103 (1935). 


8 Ex parte Mooney, 10 Cal. 2d 1, 73 P. 2d 554 (1937), cert. denied, 305 U.S. 598 (1938), 
with Justices Black and Reed dissenting. In January, 1939, Mooney was pardoned by Gov- 
ernor Olsen, who declared his belief in Mooney’s innocence. New York Times, January 8, 
1939. 


% Pyle v. Kansas, 317 U.S. 213 (1942); People ex rel. Whitman v. Wilson, 318 U.S. 688 
(1943); Ex parte Hawk, 321 U.S. 114 (1944); Lutz v. Ragen, 324 U.S. 760 (1945). In the 
Whitman case, the Supreme Court vacated the judgment to give the New York courts an 
opportunity to decide whether, under state law, habeas corpus could be used as a remedy al- 
ternate to the writ of error coram nobis. The Court of Appeals held coram nobis the exclusive 
remedy, thus terminating Whitman’s habeas corpus proceeding. Morhous v. Supreme Court 
of New York, 293 N.Y. 131, 56 N.E. 2d 79 (1944). Whitman then instituted a coram nobis 
te after a hearing, the court found his allegations were not supported by any credible 

evidence. People v. Whitman, 185 Misc. 459, 56 N.Y.S. 2d 890 (1945). On the remand of the 
Pyle case, after long delays on the part of Pyle’s counsel, his amended petition was dismissed 
on the ground that it did not comply with the Kansas Supreme Court’s order that it be made 
more definite and certain on a number of crucial items. Pyle v. Amrine, 159 Kan. 458, 156 P. 
ad 509 (1945), cert. denied, 66 Sup. Ct. 45 (1945). 
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written records—all such matters the Court quite plainly is attempting 
to encourage the states to work out for themselves in the first instance. 
In Hysler v. Florida*®* the Court stated that “the Due Process Clause did 
not stereotype the means for ascertaining the truth” of such a claim; and 
that: 


Each state may decide for itself whether, after guilt has been determined by the 
ordinary processes of trial and affirmed on appeal, a later challenge to its essential 
justice must come in the first instance, or even in the last instance, before a bench of 
judges rather than before a jury." 


Moreover, in the Lisenba case’’ the Court appears to have allowed Cali- 
fornia considerable leeway to reject affidavits without taking testimony, 
and in Hawk v. Olson**: it accepted the ruling of the Supreme Court of 
Nebraska that the allegations as to perjured testimony were conclusions 
of law which under local procedure must be supported by additional speci- 
fications. 


100 315 U.S. 411 (1942). The case involved a belated claim that Hysler’s two co-defendants 
had testified falsely against him (he had been sentenced to death for murder) because they 
were “coerced, intimidated, beaten, threatened with violence and otherwise abused and 
mistreated” by the police, and were “promised immunity from the electric chair” by the 
district attorney. Hysler’s application for a writ of error coram nobis, which was supported 
by affidavits of recantation from one of the co-defendants, was denied by the Florida Supreme 
Court. The majority of the Supreme Court of the United States thought that the Florida court 
had considered the credibility of Hysler’s allegations, and found them insubstantial—a finding 
which was held justified in view of the lengthy prior proceedings and many other circumstances 
suggesting the implausibility of the supporting affidavits. Three justices, in dissent, urged (1) 
that the Florida court had not passed on the credibility of the allegations but had ruled that 
the allegations, even if true, would not have precluded Hysler’s conviction, and (2) that, if the 
allegations were true, Hysler’s conviction was tainted with a measure of brutality sufficient 
to establish a violation. of his constitutional rights. 

It should be noted that the Court has not yet been forced to decide whether the Due Process 
Clause requires that collateral attack be permitted on a conviction resting on a coerced con- 
fession (Florida, under its rules of practice, voluntarily permitted collateral attack in the 
tather extreme circumstances disclosed in the Chambers case, note 59, supra). 


191 Thid., at 417. 


tea While Lisenba’s appeal from the murder conviction was still pending on rehearing in the 
California Supreme Court, he filed in that court an original application for habeas corpus. 
The application was found on affidavits by his co-defendant Hope—who had received a life 
sentence after pleading guilty and serving as the principal witness for the state—that Hope’s 
testimony had been induced by coercion and promises and had been known by the prosecution 
to be perjured. The court denied the application for habeas corpus without requiring an answer 
from the state and without taking oral testimony. The Supreme Court, in affirming, stated that 
a refusal to believe Hope’s affidavits would be no denial of due process. 314 U.S. 219, 226-27 
(1941). It should be noted, however, that the truthfulness of Hope’s testimony had been elabo- 
rately inquired into at the trial, so that the California court had before it an extensive record 
with which to compare the allegations in his affidavits. Moreover, the application for habeas 
corpus had been denied “without prejudice,” possibly leaving the way open for a similar ap- 
plication to the trial court. 

3 66 Sup. Ct. 116, 117 (1945). 
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ACCESS TO THE COURTS 


The Supreme Court has twice castigated state prison officials for inter- 
fering with the free access of prisoners to the courts.*** In addition, Coch- 
ran v. Kansas*® established the effectiveness of the Fourteenth Amend- 
ment in assuring corrective process to a defendant if his appeal papers are 
suppressed by state officials. In 1933 Cochran had been convicted in a 
Kansas state court for uttering a $12.60 forged check and received a life 
sentence as an habitual criminal. In 1941 he applied to the Kansas Su- 
preme Court for habeas corpus, alleging that penitentiary officials had 
suppressed appeal papers he had prepared, thus making it impossible for 
him to perfect his appeal within the prescribed two-year period. The writ 
was denied without inquiry into the truthfulness of his story. The Su- 
preme Court of the United States reversed, holding that Cochran’s al- 
legations, if true, established a violation of the Equal Protection Clause, 
and that the state court should have inquired into their verity. The 
Kansas Supreme Court then conducted an extensive hearing and resolved 
the factual issues against Cochran. Its opinion leaves the impression that, 
with respect to controverted documents on which he particularly relied, 
Cochran, having forged his way into prison, was attempting to forge his 
way out. The court specifically found: 
that the prison officials did not frustrate the petitioner’s efforts to perfect an appeal 
. ..» that despite his conversations and correspondence with his attorney who repre- 
sented him at the trial and with other attorneys, and his freedom to write to the clerk 
of the district court and the county attorney, he made no effort to take the steps neces- 
sary under the law to effect an appeal... . that the attitude of Warden Simpson 
toward the petitioner was kindly and designed to be helpful, and that he never de- 


stroyed any court papers which the petitioner desired sent out, nor authorized any of 
his subordinate officials to do so.*** 


A petition for certiorari was denied,’*’ leaving Cochran in the peni- 
tentiary. 


CONCLUSION 


Sufficient time has not yet elapsed to judge whether the Supreme 
Court’s decisions in the cases under discussion have had a permanent im- 
pact on the mores of state police, prosecutors, and criminal court officials 
—the authorities responsible for administering the great mass of state 


4 White v. Ragen, 324 U.S. 760, n. 1 (1945); Ex parte Hull, 312 U.S. 546 (1941). 
5 316 U.S. 255 (1942). 


6 Cochran v. State, 155 Kan. 777, 791, 792, 130 P. ad 791 (1942); 156 Kan. 216, 221, 
133 P. ad gt (1943). 


*e? Cochran v. Kansas, 319 U.S. 745 (1943). 
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criminal cases that never reach the Supreme Court, or, indeed, any ap- 
pellate court. Undoubtedly there is a belief in some quarters that judicial 
reversals of criminal convictions can mever operate as an effective de- 
terrent which will prevent state law-enforcement officials from forgetting 
the solemn duties entrusted to their care. Even if that were true, the 
Supreme Court’s intervention in these cases under the Fourteenth Amend- 
ment has at least assured to the particular defendants a trial free from 
the procedural taints which run counter to our notions of fundamen- 
tal justice to the individual. But it is certainly not excessive optimism to 
expect that, gradually but perceptibly, the principles of law enforcement 
expressed in these Supreme Court decisions may become, as the Constitu- 
tion contemplates, the supreme law of the land in fact as well as in theory. 
The nuisance and the expense of affording a fair retrial to even the most 
obviously guilty defendant is a small price to pay for that result. 





COMMENT 


CORWIN v. RHEIMS AND THE RULE AGAINST 
PERPETUITIES 


Cuares E. Herzoc* 


It is hazarded as a guess that no decision of the Supreme Court of 
Illinois in recent years has disturbed property lawyers so profoundly as 
that in Corwin v. Rheims.* Accepted at its apparent face value, it means 
that hundreds, and probably thousands, of Illinois trusts under wills and 
trust agreements which were drawn within the limits of, and in full re- 
liance upon, the rule against perpetuities’ as laid down by Gray’ and many 
earlier Illinois cases,‘ are invalid in whole or in part. Some justification 
for the guess is that the opinion induced Professor Schnebly, of the Uni- 
versity of Illinois College of Law, to write an article in which he analyzed 
the case and criticised it severely.’ Since Professor Schnebly’s article was 
written, however, the Illinois Supreme Court has handed down its opinion 
in Hayden v. McNamee,’ which is believed to throw considerable light on 
the scope and meaning of the earlier case. The importance of the question 
involved and the decision in the later case seem to warrant further con- 
sideration of the Corwin case. 

The thesis of this paper is that Corwin v. Rheims, in the light of Hayden 
v. McNamee and the earlier Illinois cases, does not make new law or re- 
define the rule against perpetuities; in other words, that the case is with- 
out significance so far as the rule, in the strict sense as taught by Gray, is 
concerned. 

I 


Professor Schnebly’s conclusion as to what the Corwin case stands for 
affords a good starting place for present purposes. After considering the 
perpetuities aspect of the decision, he concludes as follows: 


* Member of the Illinois Bar. t 390 Ill. 205, 61 N.E. 2d 40 (1945), Gunn, J., dissenting. 

* Hereinafter sometimes referred to as the rule. 

3 Gray, Rule Against Perpetuities (4th ed., 1942). 

4 Some of these cases are discussed in Part IV, infra. 

5 Schnebly, The Decision in Corwin v. Rheims, 34 Ill. Bar J. 21 (1945). Professor Schnebly’s 
article discussed other questions in the case. The present paper will be confined to the perpetui- 
ties aspect of the decision. 

§ 392 Ill. 99, 63 N.E. 2d 876 (1945). 
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The decision of the court would seem to mean not merely that a disinterested life 
cannot be used as a measure of the period of suspension, but that only the life of the 


first life tenant of the share can be used.’ 

Elsewhere in the article he shows that any such decision is clearly wrong 
both on principle and in the light of previous decisions of the same court.* 
If in truth the case means what he says it does, then the supposed worries 
of property lawyers are amply justified. It means that a testator cannot 
leave property to his wife for life, and upon her death to his daughter for 
her life, and then upon the daughter’s death to her children absolutely, 
for that disposition would involve two successive life estates and hence 
would be invalid. Not only does such a dispositive scheme not violate the 
traditional rule but it, or some variant not essentially different, reflects 
the desires of many a testator, especially where his children are daughters 
or where there are tax advantages in not having his property pass through 
one or more unnecessary estates. The testamentary scheme supposed 
could hardly have been thought by the court to violate the rule. Such a 
result would be mischievous, to say the least. Moreover, that the court 
did not have in mind the rule asserted by Professor Schnebly seems clear 
when one considers its other decisions and particularly that in Hayden v. 
McNamee. Before turning to the other cases, it is desirable to take a close 
look at Corwin v. Rheims. 

II 


The Corwin case arose in this way: In 1893, Mary E. Hanley by deed 
in trust conveyed to Daniel A. Loring, Sr., “and to his successors and 
assigns forever in trust,” certain real estate in Chicago, subject to a lease 
by which the real estate had been demised for a term of ninety-nine years 
beginning in 1885. By the terms of the deed it was provided: 

That during the lifetime of Maude Hanley, Dora Blodgett . . . . and William A. 
Hanley [who were the children of the grantor] the said Daniel A. Loring, Sr., or his 
successors . . . . shall collect all the rents and income of the said property and after 
paying all necessary legal expenses to pay the balance of the net income to the said 
Maude Hanley, Dora Blodgett and William A. Hanley, in equal monthly payments, 
share and share alike. 

And in the event of the death of any one of the said beneficiaries leaving lawful 
issue, the share of such deceased beneficiary to go to said issue in equal shares 

And in the event of the death of any one of the said beneficiaries without leaving 
lawful issue then the share of such deceased beneficiary to be equally divided between 


the survivor or survivors."®.... 


7 Schnebly, op. cit. supra, note 5, at 24. * Thid., at 23, 24. 
® The opinion quotes only one or two passages from the deed. The following quotations are 
from the instrument as set out in the Abstract of Record, pp. 18-21 (case no. 28210). 


1° The two sentences last quoted were read by the court as follows: “‘. . . . if any child should 
die leaving lawful issue, the share of such deceased child should go to such lawful issue in equal 
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And it is hereby further provided that the said beneficiaries herein named or their 
legal heirs shall not assign, mortgage or in any manner encumber their respective 
shares of the income herein provided by this Trust Deed, during the term of the 


And in the event of the death of all three of said beneficiaries, then the income of 
said property is to be divided equally among the legal heirs of said beneficiaries by said 
Trustee or his successors 
The settlor did not make any provision for disposition of the fee.™ 

After giving the original trustee the power to sell the real estate, the 
deed named successor trustees and provided that they were appointed 

. . for the purpose only of collecting the net income of said property and to pay the 
same to the said beneficiaries in the manner hereinbefore provided during the term 
of said lease; and nothing herein contained shall be construed as giving any power to 
the [successor trustees] to sell, mortgage or in any way encumber the said property 


during the continuance of the aforesaid lease.** 

Mary E. Hanley died intestate in 1909 leaving her children, Maude, 
Dora, and William, as her only heirs. William died intestate and childless 
in 1919 leaving Maude and Dora as his only heirs. Dora died intestate and 
childless in 1922 leaving Maude as her sole heir. Maude died childless in 
1942 leaving Rheims as her sole heir and leaving a will by which she de- 
vised one-fourth of the real estate in question to Rheims and three- 
fourths to other persons. 

After Maude’s death the successor trustees brought a suit for instruc- 
tions. Rheims contended that she, as the sole heir of Maude, Dora, and 
William, was entitled to all the real estate in the trust; the other devisees 
asserted that the real estate passed by Maude’s will, and that in conse- 
quence they were entitled to three-quarters and Rheims one-quarter of 
the property. 

The chancellor decreed that the property was effectively devised by 
Maude’s will. The Supreme Court affirmed the decree. The reasoning of 
the court was that the 1893 deed violated the rule, that the invalid limi- 
tations were inseparable from the dispositive scheme as a whole, that the 
deed was therefore ineffective and void, that the realty passed to Maude 
by intestate succession, and that it was effectively disposed of by her will. 
It is the first link in this chain of reasoning that requires analysis. 

Beginning with a quotation of Gray’s statement of the rule and a refer- 
ence to the traditional view that the settlor’s intention must first be 
shares and if any child should die without leaving lawful issue, then such share should go to 
the surviving children of the settlor.” 390 Ill. 205, 209, 61 N.E. ad 40, 43 (1945). 


*t In 1917, the three children made another deed in trust which purported to dispose of the 
corpus. That deed was held ineffective for reasons outside the scope of this paper. 
" Abstract of Record, p. 21. 
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ascertained without regard to the rule and then the rule applied to the 
instrument as so construed, the court continued by saying that the 
settlor intended “to dispose of each one-third on a distinct basis” and not 
to make “‘a gift to them as a class.” The court then found that Mary E. 
Hanley intended the “legal heirs” of Maude, Dora, and William to be de- 
termined at the death of the survivor of them. With the settlor’s inten- 
tion thus established, the court applied the rule and found it was violated. 
Its reasoning on the point is contained in the following paragraph of its 
opinion : 

Since the point of time for determining the legal heirs of the two who died first is 
postponed until the death of the survivor of the three, it is pertinent to see whether 
the gifts over to the legal heirs of the two were to vest upon a condition that might not 
happen within the life or lives in being when the trust was created and twenty-one 
years thereafter. It is clear that the estate in the income which would vest in the 
legal heirs of the survivor would not be within the rule against perpetuities, but the 
situation is different as to the legal heirs of the other two. As to the two who died 
first, their legal heirs were not determinable until the survivor of the three children 
died. It is not a case where a gift to a class may open up to admit after-born children, 
for here there is no one who can qualify as a member of the class until the time when the 
class is to be determined, that is, at the death of the survivor. It was possible that a 
person qualifying as a legal heir at the death of the survivor was born more than 
twenty-one years after the death of life or lives in being when the trust was created. 
This possibility is fully demonstrated by the facts surrounding the share of William 
A. Hanley. He died in 1919, which was 26 years after the trust was created. As to his 
share, his death was the end of the life in being when the estate was created. However, 
if he had left issue born to him after the trust was created and such issue died after he 
was deceased, leaving a child born more than 21 years after the death of William A. 
Hanley, then the vesting of the title would be beyond the period embodied in the 


rule.*3 

This paragraph, by itself, does not show a violation of the rule as tradi- 
tionally understood. The gift over to heirs clearly had to take effect (had 
to vest) upon the death of the survivor of Maude, Dora, and William, all 
of whom were in being at the time of the grant and named in the deed. 
The conclusion that the heirs of the three children were to be determined 
at the time of the death of the survivor of them has no effect whatever 
so far as the rule is concerned, since those heirs were to be ascertained and 
were to take indefeasibly upon the end of one of three lives in being when 
the gift to heirs was made. The fact that three lives in being were to come 
to an end before the heirs could take seems unimportant, as traditionally 
it should be, because the court expressly recognizes that the period of the 
rule may be measured by “lives in being when the trust was created.” 
The possibility that a child of William unborn at the time of the grant, or 


13 390 IIl. 205, 222-23, 61 N.E. ad 40, 48, 49 (1945). Mr. Justice Gunn’s dissent was based on 
this phase of the case. Ibid., at 229 and 51. { 
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an unborn child of that unborn child, might have taken is without sig- 
nificance, since any such unborn child would have to have taken upon the 
death of a person in being at the creation of the trust. The accepted view 
is that the time of the birth of a taker has no bearing on the application of 
the rule, if he can take only if he is in being within twenty-one years after 
one or more lives in being.** The statement of the court that “a person 
qualifying as a legal heir at the death of the survivor” might have been 
“born more than twenty-one years after the death of live or lives in being 
when the trust was created’ is difficult to follow. Anyone who could 
qualify as an heir upon the death of the survivor of the three children 
must, of necessity, have been born within the life-time of that survivor.” 


Ii 


Hayden v. McNamee" was a suit to partition a parcel of land called the 
“Glissman farm,” which had been devised by the will of Daniel M. O’Neil 
in an unusual manner. The testator had eleven children, all of whom sur- 
vived him. He had owned a large amount of real estate, and he devised a 
specific parcel to each child and the heirs of his or her body; in the case of 
the Glissman farm the devise was “To my son, William D. O’Neil and 
the heirs of his body.” The will further provided that each child was to 
have a life estate and upon his death the land was to go to his children 
then living and to the issue of any deceased children, and that if no issue 
of the body of the testator’s child survived that child the fee was to pass 
to the testator’s children who were then living. However, in the case of 
two of the testator’s children, Philip and Margaret, after their respective 
life estates the parcels of land were to go to such of their children (the 
testator’s grandchildren) as were living at the testator’s death, for their 
lives, and upon the death of any of those grandchildren, his share of the 
land was to go to his children surviving at his death, or to his brothers and 
sisters, or their issue, if he died without issue surviving him, or to the 
testator’s children, or their issue, if such grandchild had no brother or 
sister and if there were no issue of a deceased brother or sister. There was 
a request that the testator’s children should not sell or mortgage the land 

™ Gray, op. cit. supra, note 3, at § 232, and cases cited in notes 21-26, infra. 

*5 Italics added. 

* Mr. Justice Gunn, in his dissenting opinion, uses much the same argument. In addition, he 
contends that the gift to the issue of a child of the settlor was final, that the entire remaining 
interest in the particular share of income vested in the issue, and that as to that share there 


was no gift over to heirs upon the death of the survivor of the three children. 390 Ill. 205, 231, 
61 N.E. ad 40, 52 (1945). 


*7 392 Ill. 99, 63 N.E. 2d 876 (1945). 
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during their respective lives. In addition, the testator made his children, 
as joint tenants, trustees of all the land devised “for the purposes of pre- 
serving the contingent remainders created in said land for the benefit of 
the children and issue of my children,” with directions which in effect re- 
quired the trustees to take steps to prevent mergers or premature de- 
struction of any life estate under the will. 

Margaret, the first of the testator’s children to die, was survived by her 
daughter, Lucille, who was in being at the testator’s death. William, the 
life tenant of the Glissman farm, died without issue. Philip died after 
William and left two surviving children, Daniel and Ethel, who were both 
living when the testator died. One of the questions for decision was wheth- 
er Lucille, Daniel, and Ethel, who were the children of Margaret and 
Philip, as to whom the will made the special provisions referred to above, 
took fee or life interests in the Glissman farm. The court held that the 
interests of Lucille, Daniel, and Ethel in the Glissman farm were limited to 
life estates and directed that the partition suit proceed on that basis. 

It will be observed from the foregoing summary of the case that the 
court expressly recognized and upheld the following limitations with re- 
spect to the Glissman farm: to William for life and then to Lucille, Daniel, 
and Ethel for their respective lives, remainder in fee over upon their 
deaths. Even more is implicit in the decision: Philip was a life tenant fol- 
lowing William’s death, and his life estate was followed by life estates in 
his two children, Daniel and Ethel, so that the court in truth upheld suc- 
cessive life estates to William, Philip, and then concurrently to Daniel and 
Ethel. It is submitted that no such result could ever have been reached if 
Corwin v. Rheims stands for the proposition that only the life of the first 
taker can be used as the measure in applying the rule. 

Nowhere in its opinion does the court refer to the rule. Thus it might be 
reasoned that no question of validity under the rule was raised by the 
parties and hence was not before the court. An answer to this argument is 
that the will ties up real estate for so long that one of the first questions 
that must cross the mind of any lawyer reading it is: Does the will raise 
a perpetuities question? It is the kind of question that the court would 
undoubtedly have raised on its own motion, even though not argued by 
the parties."* The provision for trustees to preserve contingent remainders 
was in itself so unusual as to cause any Illinois lawyer to consider the 
whole testamentary scheme very carefully. That the court had not over- 
looked the perpetuities problem is indicated by the following sentence ear- 


*8 Compare Kales, Estates, Future Interests, Restraints and Illegal Conditions in Illinois 
§ 704 (ad ed., 1920). , 
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ly in its opinion: “It is a cardinal rule for the construction of wills that the 
intention of the testator shall be ascertained, and such intention, when 
ascertained, must be given effect if that can be done without violating some 
rule of law or public policy.’ In giving effect to the testator’s intention, 
therefore, the court must have been satisfied itself that no rule of law was 
violated in so doing. Moreover, the portions of the will quoted in the 
opinion indicate that the draftsman understood and applied the rule in 
the traditional sense. Indeed, the will may be said to bristle with an aware- 
ness of the perpetuities problem. It is beyond belief that the court, in 
such circumstances, could have overlooked the question. Finally, if the 
court had laid down a new rule against perpetuities in so recent a case as 
Corwin v. Rheims,** it is inconceivable that it would not have grasped the 
excellent opportunity offered by the Hayden case to apply that rule and 
give it further currency. Its silence on the question, in itself, is strong evi- 
dence that the rule is as it has always been in the past. 


IV 


For many years the Illinois Supreme Court has followed and applied the 
rule in accordance, generally, with the teachings of Gray. In Madison v. 
Larmon* \egal life estates in real property were devised, in twenty-nine 
shares, to seventeen named children and grandchildren of the testator. 
The shares of a child were upon his death to go to his named children for 
their lives. Upon the death of any of the named grandchildren without 
issue then living, his share was to go to all his brothers and sisters for their 
lives. Upon the death of a grandchild leaving issue then living, such issue 
were to have their parent’s share until the death of the named children 
and grandchildren of the testator. The remainder in fee was devised, upon 
the death of the testator’s named children and grandchildren, to all his 
grandchildren then living and to the living issue of any deceased grand- 
child. The court held that none of these limitations violated the rule since 
each of them had to take effect within some life in being at the testator’s 
death. 

In a later case” land was devised in trust to pay the net income to the 
testator’s three daughters, share and share alike, and the survivors of 


*9 392 IIl. 99, 105, 63 N.E. 2d 876, 879 (1945). (Italics added.) 
*° The opinion was filed March 21, 1945; a rehearing was denied May 21, 1945. 


* 170 Ill. 65, 48 N.E. 556 (1897), referred to in dissenting opinion of Mr. Justice Gunn in 
Corwin v. Rheims, 390 Il. + 205, 230, 61 N.E. ad 40, 52 (1945), and in Schnebly, op. cit. supra, 
note 5, at 23. 


* Dwyer v. Cahill, 228 8 ill 617, 81 N.E. 1142 (1907). 
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them. Upon the death of a daughter her share was to be paid to her chil- 
dren, if she left a child or children. Upon the death of the survivor of the 
daughters, the land was to be sold and the proceeds were to be distributed 
to the testator’s grandchildren and to the issue of any grandchild then 
dead. The court held that those limitations did not violate the rule. 

A similar construction was made of a will wherein the testator gave 
his property, including his real estate, to his sons subject to the following 
charges: after providing for the method of determination of the “net 
amount of [his] estate,” he gave to each of his three daughters for their 
lives, by separate clauses of his will, a stated percentage of one-sixth of the 
“net amount.” Upon the death of a named daughter, he gave an amount 
equal to one-sixth of the “net amount” to her issue living at her death 
“and to the child or children then living of any such issue who may be 
dead,” to be paid to any child of the daughter when he should reach 
twenty-one or to the issue of a deceased child when the parent would have 
attained the age of twenty-one had he lived. By separate clauses, identical 
provisions were made for the other two named daughters. If a daughter 
died leaving no surviving descendants or if she should die “without leav- 
ing any descendant who shall take the bequest made in its behalf,” there 
was a provision for an increase of the shares of the remaining daughters. 
Upon a bill for construction of the will, it was contended that there were 
violations of the rule. The court rejected the contention, holding the rule 
was not violated because every gift had to take effect within a life in being 
and twenty-one years.” 

In Carlberg v. State Savings Bank** several parcels of real estate were 
devised separately to the testator’s children, the limitations under each of 
the several clauses of the will being as follows: to the child for life, at his 
death to his issue or to his heirs if the child predeceased the testator, 
subject to a life estate in the child’s spouse; or if he died without leaving a 
descendant surviving him, the real estate was to pass as part of the 
testator’s residuary estate, subject to an estate in the deceased child’s 
spouse until remarriage or death. By the residuary clause, the testator 
gave the residue to a trustee with directions to pay it to testator’s grand- 
children as they became of age, and further provided: 

Such interest shall not vest in any of my said grandchildren until they arrive at the 
age of majority, and should any of my grandchildren die leaving issue, then such issue 


shall take the part the parent would have taken if living, and to be paid to such issue 
as they shall arrive at the age of majority, respectively. 


#3 Comstock v. Redmond, 252 Ill. 522, 96 N.E. 1073 (1911). 


4 312 Ill. 181, 143 N.E. 441 (1924). 
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The plaintiffs urged that the gifts to spouses and to the grandchildren of 
the testator and their descendants violated the rule. The court held that 
none of the limitations transgressed the rule. 

These and other cases** show that the Illinois Supreme Court has regu- 
larly applied the rule as it is traditionally understood to limitations not 
essentially different from those in the 1893 deed. As recently as 1944, for 
example, the rule as laid down by Gray was recognized.” In the light of 
this background it is difficult to believe that the court thought it was 
establishing new law. Indeed, as has been seen, the court in the Corwin 
case clearly believed it was simply applying established law to the facts 
before it. This leads to the next inquiry: Can the decision be explained 
within the framework of accepted legal principles? 


V 


Corwin v. Rheims can be rationalized on either one of two theories. 

First.—It will be recalled that the deed provided “that the said bene- 
ficiaries herein named or their legal heirs shall not assign, mortgage or in 
any manner encumber their respective shares of the income herein pro- 
vided by this Trust Deed, during the term of the aforesaid lease.’’?’ This 
provision appears to be a form of spendthrift clause, and such clauses, in 
so far as they are limited to persons whose interests must vest within the 
period of the rule, are commonly used and are valid in Illinois* and in 
other jurisdictions.”® However, the provision of the deed in question is 
extraordinary in that it imposes a restraint on alienation not only by the 
settlor’s three children, but by their heirs as well, for the duration of the 
trust.*° If the clause means what it literally says, Rheims, as the sole heir 
of the settlor’s three children, not only could not sell her interest but could 
not dispose of the income by will, since that would be an assignment. If so, 
the interest in the income would have passed to her heirs, as the successive 
heirs of the settlor’s children, by intestate succession, and the same kind of 
devolution would continue until the end of the trust. In other words, 
each successive heir or group of heirs would take not from his or their im- 
mediate ancestor but under the deed. They would take as successive pur- 
chasers of the income. If this construction is correct, the effect of the 


28 Wills v. Southwell, 334 Ill. 448, 166 N.E. 70 (1929); Tolman v. Reeves, 65 N.E. 2d 815 
(Ill., 1946). 

*6 Wechter v. Chicago Title & Trust Co., 385 Ill. 111, 126, 52 N.E. 2d 157, 164 (1944). 

#7 Abstract of Record, p. 21. (Italics added.) 


** Hopkinson v. Swaim, 284 Ill. 11, 119 N.E. 985 (1918); Steib v. Whitehead, 111 Ill. 247 
(1884). 


* Griswold, Spendthrift Trusts, c. 2 (1936). 
3* Such a provision does not seem to have come before the courts. Ibid., at §§ 290-96. 
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spendthrift clause was to create a series of life estates over a period of 
ninety-one years, that is, for the duration of the trusts.** 

That a series of life estates of this kind violates the rule, is clear upon 
principle and under the authorities.* In Foley v. Nalley** land was devised 
to the testator’s widow for life, with directions to pay taxes and expenses 
and to keep up cemetery lots out of the income, 
and after her death her legal heirs are to have the possession, control, use and income 
of said farm .... and further it is my will and desire that the same obligations and 
requirements shall entail on their legal heirs from generation to generation so long 
as they may have heirs to represent them. 

The court said: 


It is clear on the most casual reading of this clause of the will that the testator did not 
attempt to vest the fee in anybody but sought to retain the title to the land in his own 
estate, giving the use, under the conditions mentioned, first to the widow, then to her 
heirs-at-law and then to their heirs-at-law, and so on ad infinitum so long as the heirs of 
Lucinda Hodge had heirs to represent them. Such a provision is, of course, impossible 
of legal execution and violates the rule against perpetuities. This appears to be con- 
ceded.34 


As a result of the spendthrift clause, the effect of the 1893 deed in trust 
in the Corwin case was the same as that of the will construed in the Foley 
decision, except that in the Corwin case the last life estate was to come 
to an end in ninety-one years. It requires no argument to show that, so 
far as the rule is concerned, a term of ninety-one years does not differ 
from the court’s “‘ad infinitum” in Foley v. Nalley. 

There are at least two weaknesses in this theory. The first is that the 
construction advanced above may be improper. Admittedly no case has 
been found to support it.*5 And yet it is difficult to see what other legal 
effect the spendthrift provision might be given in this particular case. The 
second weakness is that the court did not rely on any such argument; in- 
deed, did not even mention the existence of the spendthrift clause in its 
opinion. In consequence, this first theory of rationalization must be 
classed as speculation. 

Second.—The trusts under the 1893 deed were invalid because they 
were to last for too long a period, i.e., for a flat term of ninety-one years. 

3* Griswold says that Gray ‘“‘seemed to think of a gift subject to a restraint on alienation as 
analogous to a series of successive gifts” (citing Gray, Restraints on Alienation § 272d [2d ed., 


1895]) and that Gray thereafter “expressed a contrary view” in the second and third editions of 
the Rule against Perpetuities. Ibid., at § 292. 


» Gray, op. cit. supra, note 3, c. 11. 
33 351 Ill. 194, 184 N.E. 316 (1933). 
44 Tbid., at 197 and 317. 


35 But see Bunn v. Butler, 300 Ill. 269, 133 N.E. 246 (1921); Butler v. Huestis, 68 Ill. ws 
(1873); Aetna Life Ins. Co. v. Hoppin, 249 Ill. 406, 94 N.E. 669 (1911). 
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Although the law is far from settled, and the conclusions of the text 
writers thereon are quite unsatisfactory,® there are some cases in Illinois 
which seem to support the theory that the trusts under the 1893 deed 
were void because of their duration. 

In Bigelow v. Cady*" land was devised to an executrix and her succes- 
sors, in effect “for all time to come,” with directions to divide the annual 
income into four shares and to pay one such share to each of the testator’s 
three named children and to the testator’s widow. Upon the death of a 
taker, his or her share was to go to his or her heirs, if any; and if none, 
then to the testator’s remaining heirs and their heirs forever. No provision 
was made for the disposition of the land itself or its proceeds. The court 
held that the land passed by intestate succession to the testator’s heirs 
and was subject to partition by them. The reason assigned for the holding 
was that the will violated the rule against perpetuities because there was 
no provision for the vesting of title to the land itself and because of the 
provision for appointment of executors “for all time to come.” The essen- 
tial similarity between this and the Corwin case, in the limitations and in 
the result, is remarkable, and in the latter case the court might well have 
relied on the Bigelow case as a precedent. Gray explains the Bigelow de- 
cision on the basis of the rule in Shelley’s case and regrets “the inaccurate 
language of the Court as to the Rule against Perpetuities.”** In discussing 
the case Kales also refers to the rule in Shelley’s case and approves the 
holding that “the attempt to create of an absolute and indefeasible inter- 
est, which should last forever,”’ was void.* 

In a more recent case* trusts under a will were held void because dis- 
tribution was not to be made until a debt was paid and thereafter the 
trustees were given discretion to “postpone such distribution to such 
future date as they may deem expedient.” The court said: 


The trust was of unlimited duration It seems clear that the devise to the trustees 
to distribute being without limitation as to time is void The devisees had a right 
to have the unlawful trust terminated 


3 See Kales, op. cit. supra, note 18, at §§ 658-61; 1 Bogert, Trusts and Trustees § 218 
(1935); Carey and Schuyler, Illinois Law of Future Interests § 478 (1941). 


37 171 Ill. 229, 48 N.E. 974 (1897). 3* Gray, op. cit. supra, note 3, at § 237.3. 


39 Kales, op. cit. supra, note 18, at § 659. Since in the Corwin case the heirs were to be de- 
termined on the death of the survivor of the three children and only income was involved, the 
rule in Shelley’s case has no application. 


4° Van Epps v. Arbuckle, 332 Ill. 551, 164 N.E. 1 (1928). 
4* Compare Wagner v. Wagner, 244 Ill. 101, 91 N.E. 66 (1910), where the will provided that 
‘The trusts hereby created shall terminate in the discretion of the trustees or their successors,” 


and it was held that the trusts were valid because the provision had reference to termination 
while testator’s sons were living. 
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Previously the Illinois court had indicated that the rule applicable to 
the duration of trusts involved the same period as that prescribed by the 
rule against perpetuities: 

Where a testator by his will creates a trust and fixes the duration thereof, his direc- 
tion will, if not in violation of the rule against perpetuities, be given effect and the 
trust will continue for the time indicated. . .. . 

In another case** the court expressed some doubt whether trusts could be 
created for a period of thirty years. 

In Armstrong v. Barber“ the will provided that the property was to be 
held in trust for ten years from the probate of the will. The court, although 
it did not decide the question, observed: 

Once such trusts are permitted, it follows that there must be some limits to the length 
of time they can be made to last. It is suggested in Gray on Perpetuities .. . . that 
it is perhaps likely that the same period as that prescribed by the rule against per- 


petuities should be taken, but the author adds that it is open to the courts to adopt 
some other period, if found advisable. 


These cases tend to establish the proposition that an indestructible 
trust cannot be made to last for a greater period than one measured by 
lives in being and twenty-one years. They also indicate that a trust of 
that kind which extends beyond that period may be void. If these proposi- 
tions truly reflect the law, then the result of the Corwin case is fully ex- 


plicable by their application to the facts of that case, for there was a clear 
possibility, not to say probability, that the trusts under the 1893 deed 
would last more than twenty-one years after lives in being. Nor is this 
rationale wholly without support in the opinion: “The chancellor held 


4 Kohtz v. Eldred, 208 Ill. 60, 72, 69 N.E. goo, 903 (1904). 
43 O’Hare v. Johnston, 273 Ill. 458, 478, 113 N.E. 127, 134 (1916). 
44 239 Ill. 389, 88 N.E. 246 (1909). 


48 Ibid., at 403 and 250. Compare Mettler v. Warner, 243 Ill. 600, 90 N.E. 1099 (1910), 
where the court upheld trusts which were to last from the testator’s death until “fifteen (15) 
years after the first day of the next month of March after the date when this . . . will... 
is admitted to 

Cf. Wechter v. Chicago Title & Trust Co., 385 Ill. r11, 52 N.E. ad 157 (1944), where a 
land trust which was co-terminous with a ninety-nine year lease was held not to violate the 
tule against perpetuities or to create an unlawful restraint on alienation. The court refused 
expressly to follow Kales’ view (Kales, op. cit. supra, note 18, at § 658) that trusts of this kind 
should be limited in duration to lives in being and twenty-one years. The reason assigned for 
the decision was that “the trust could be terminated at any time by action of the trustee and 
three-fourths of the shareholders.” To similar effect is Hart v. Seymour, 147 Ill. 598, 35 N.E. 
246 (1893), where a trust agreement creating what appears to have been a business trust was 
upheld, even though it contained no provision limiting duration, because there were “persons 
in being at the creation of [the] estate, capable of conveying an immediate and absolute estate 
in fee in possession.” These cases are clearly distinguishable from Corwin v. Rheims, in that 
the 1893 deed withheld power of sale from successor trustees and restrained alienation by the 
named beneficiaries and their heirs. 
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that the settlor intended the trust to continue for the duration of the 

lease.” The court then proceeded to show why the construction was 

proper, but having done so it drew no conclusion from its finding; rather, 

it turned abruptly to the “further question .... whether the estates 
. violated the rule against perpetuities.”*” 

It is admitted that this theory does not account for the language used 
by the court and quoted earlier in this paper.“ It is also conceded that the 
court did not cite or rely on any case touching upon the question of the 
duration of trusts. And yet when the case as a whole is considered in light 
of the foregoing discussion neither what the court said nor other possible 
theories come as near to explaining the case as does this theory.” 


VI 


There are five factors which are relevant to a determination of the 
significance of the Corwin v. Rheims decision: 


1. The court in Corwin v. Rheims expressly indicated it was applying 
Gray’s rule to the facts before it. 


2. It expressly recognized the possibility of using /ives in being as the 
measure of the rule. 


3. In Hayden v. McNamee, decided after the Corwin case, the court up- 
held limitations which would have been bad had the Corwin case actually 
modified the rule. 


4 390 Ill. 205, 219, 61 N.E. 2d 40, 47 (1945). Mr. Justice Gunn also disagreed on this point. 
Thid., at 229 and 51. 


47 Tbid., at 220 and 47. 4* See text accompanying note 13 supra. 


49 Other possible theories include: (1) The court consciously modified the rule because such 
modification was socially desirable. The opinion contains no hint of such a purpose, and the 
court has shown little tendency in the past to pioneer in development of the law. (2) The court 
simply misapplied the rule to the facts before it. One difficulty with letting the matter rest 
on this explanation is that it leaves the practitioner completely in the air as to the effect of 
the case as a precedent. (3) It might be argued that the case represents an application of the 
principle that a gift following a limitation bad for remoteness is itself invalid. Quinlan v. Wick- 
man, 233 Ill. op, 86) E. a (1908); Kales, op cit. supra, note 18, at § 710. Aside from questions 
as to the soundness of the principle (see Gray, op. cit. supra, note 3, at §§ 247-50), the gifts 
preceding the limitation to “legal heirs” were not too remote because they had to take effect 
within lives in being. (4) The most interesting explanation of the result and some of the court’s 
language is that the court applied the rule in Whitby v. Mitchell, 44 Ch. Div. 85 (1890), that, 
independently of the rule against perpetuities, a gift to an unborn child of an unborn person is 
void. In Whitby v. Mitchell the court relied in part on a dictum of Lord St. Leonards in Mony- 
penny v. Dering, 2 D. M. & G. 145 (1852), and in Quinlan v. Wickman, supra, the Illinois 
court cited the Monypenny case with approval, but on another point. Were it not for the 
Hayden case this rationale might be regarded as fairly persuasive, despite the facts that the 
rule was abolished in England by a statute enacted in 1925, that the very existence of the rule 
was denied most vigorously by Gray, and that it is said never to have been law in the United 


States. See Gray, op. cit. supra, note 3, at §§ 133, 191-99, 287-95, 298.1-98.9, 931-47; 2 Simes, 
Law of Future Interests §§ 486-88 (1936). 
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4. The earlier cases show that limitations essentially similar to those in 
the Corwin case do not violate the rule. 

5. The decision can be rationalized either on the basis that successive 
life estates were created by the 1893 deed or that the trusts under it were 
void because they were to last for too long a period. 

In view of these considerations it is submitted that the rule against 
perpetuities, as heretofore understood and applied, is still in full force and 
effect in Illinois and that it has not been changed or modified by the 
Corwin case. It is, therefore, to be expected that, as occasions arise, the 
court will either ignore the Corwin case or will distinguish its supposed 
rule out of existence. 


CORWIN v. RHEIMS—FURTHER COMMENT 
Merritt I. ScHnesiy* 


Mr. Herzog and I agree that the decision in Corwin v. Rheims cannot be 
supported in so far as it depends upon an application of the rule against 
perpetuities. It seems, however, that Mr. Herzog is of the opinion that I 
drew unduly broad inferences from the decision. 

In my prior discussion of this case," I said: 

Even if it were the rule that measuring lives must be lives of persons who take an 
interest in the subject matter of the limitations, that requirement would actually have 
been satisfied in the Rheims Case. Since each share was limited over on death of the 
original life beneficiary without surviving issue to the surviving life beneficiaries of 
the other shares, each of the original life beneficiaries actually had a contingent future 
interest in all other shares. The decision of the court would seem to mean not merely 


that a disinterested life cannot be used as a measure of the period of suspension, but 
that only the life of the first life tenant of the share can be used.* 


After having quoted the last sentence only from the above excerpt, Mr. 
Herzog says: 

If in truth the case means what he says it does, then the supposed worries of property 
lawyers are amply justified. It means that a testator cannot leave property to his wife 
for life, and upon her death to his daughter for her life, and then upon the daughter’s 
death to her children absolutely, for that disposition would involve two successive life 
estates and hence would be invalid. 3 
Surely not even the single sentence that Mr. Herzog quoted from my 
article would lead to the conclusion that he has stated. My statement 

* Professor of Law, University of Illinois. 

* Schnebly, The Decision in Corwin v. Rheims, 34 Ill. Bar J. 21 (1945). 

* Ibid., at 24. 3 Herzog, supra, at 301. 
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clearly referred to a case in which life estates were limited in undivided 
shares, with a suspension of the vesting of the fee* as to each share until 
death of all life tenants. The use of the term “life tenant of the share” 
would limit my statement to a case involving undivided shares. The case 
stated by Mr. Herzog does not involve concurrent life estates at any 
stage. I would not have supposed at the time I wrote my original comment 
on Corwin v. Rheims that the court would hold Mr. Herzog’s hypothetical 
case to violate the rule against perpetuities. Certainly it has been held 
in prior decisions that such limitations were valid under the rule.‘ 

The statement which I have quoted at length from my prior discussion 
was an attempt to state the rule actually applied in the Rheims case, 
rather than an attempt to predict how the court might apply the rule 
against perpetuities to other cases of different character. In Corwin v. 
Rheims the court actually did hold that the only life which could be con- 
sidered as a measure of the period of suspension of vesting was the life of 
the first life tenant of the share. It refused to admit that the lives of other 
persons contingently interested in the share could be used. What theory 
of a rule against perpetuities the court had in mind, I could not say. It 
may have been the court’s theory that disinterested lives could not be 
used in measuring the period of the rule, the court overlooking the fact 
that the limitations in the case actually used only interested lives; or it 
may have been the theory that only lives of persons having vested interests 
in the share could be used; or the theory may have been quite different 
from either of these propositions. 

Mr. Herzog is puzzled by the following statement in the opinion in the 
Rheims case: 

It was possible that a person qualifying as a legal heir at the death of the survivor 


was born more than twenty-one years after the death of life or lives in being when the 
trust was created.® 


He observes, “Anyone who could qualify as an heir upon the death of the 
survivor of the three children must, of necessity, have been born within 
the life of that survivor.”’ That observation is undoubtedly true. The 
statement quoted from the opinion, however, must be interpreted in its 
context. Immediately following the prior quotation appears this state- 
ment: 


4 The expression “vesting of the fee” is used here and elsewhere in this comment as a 
matter of convenience. Actually, in the Rheims case, the final limitation was not of the fee, 
but the point is immaterial to the present discussion. 

5 Branson v. Bailey, 246 Ill. 490, 92 N.E. 940 (1910); see Barrett y. Barrett, 255 Ill. 332, 
337-38, 99 N.E. 625, 627 (1912). 


661 N.E. ad 40, 48 (1945). 1 Herzog, supra, at 304. 
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This possibility is fully demonstrated by the facts surrounding the share of William 
A. Hanley. He died in 1919, which was 26 years after the trust was created. As to his 
share, his death was the end of the life in being when the estate was created.* 


When the court made the statement first quoted, it assumed that William 
Hanley was the only life that could be considered so far as his share was 
concerned. If he should not be the survivor of the three life tenants, per- 
sons qualifying as his heirs at the death of said survivor might be persons 
born more than twenty-one years after the death of the only life in being 
which could be considered—+.e., his life. The.quoted passages taken to- 
gether make clear the court’s thesis that as to William’s share, all interests 
therein limited must vest, if at all, within his life and twenty-one years 
thereafter.° 

For the purposes of the present discussion the limitations in the Rheims 
case may be simplified to this model: to A, B and C for their lives, in equal 
shares; with contingent cross-remainders for life of the survivor as among 
the several shares; and a final limitation over of all shares in fee at the 
death of the survivor of the original life tenants, to persons not ascertain- 
able until death of said survivor. In my prior comment on the case, my 
entire discussion of the perpetuity problem was restricted to limitations 
of substantially the type above described. I pointed out that in Madison 
v. Larmon* limitations of this substantial kind had been held not to vio- 
late the rule against perpetuities. I then stated the case of Addicks v. 
Addicks," and cited other cases,” all of the same general type, pointing 
out that in these cases no question had been raised as to remoteness. It 
was my purpose to indicate that limitations of this type were not uncom- 
mon, and that the decision in the Rheims case might have more far-reach- 
ing effect than would appear on casual reading. At that time I made no 
attempt to explore all the possible consequences of that decision. 


* 61 N.E. 2d 40, 49 (1945). (Italics added.) 


*I have previously commented on the undue emphasis which the court placed upon the 
time of birth of persons ultimately qualifying as heirs of the life tenants. Schnebly, op. cit. 
supra, note 1, at 22. Mr. Herzog has also commented on this point. It is obvious that if Wil- 
liam’s life is the only life that can be considered in respect to his share, and the remainder 
is so limited that it may vest in a person born more than twenty-one years after his death, 
the remainder is too remote; but, on the same premise, it would also be too remote if it could 
vest more than twenty-one years after his death in a person born during his life but after 
the date of the conveyance. 

© 170 Ill. 65, 48 N.E. 556 (1897). Another decision holding this type of limitation valid is 
‘ales v. Cahill, 228 Ill. 617, 81 N.E, 1142 (1907); cf. Hale v. Hale, 125 Ill. 399, 17 N.E. 470 
1888). 

*t 266 Ill. 349, 107 N.E. 877 (1920) (cross-remainders for life implied). 


™ Kramer v. Sangamon Loan Co., 293 Ill. 553, 127 N.E. 877 (1920) (cross-remainders for 


life implied); Martin v. Casner, 383 Il. 260, 48 N.E. 2d 944 (1943) (cross-remainders for life 
expressed). 


. ‘ . he taal ‘ eee . 
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I do not think that the decision in Hayden v. McNamee," which Mr. 
Herzog has discussed at some length, throws much new light on the sub- 
ject. For the purposes of this discussion the facts of that case may be 
stated as follows: a testator devised a farm to his son William for life; on 
the death of William, to his surviving issue in fee; if he should die without 
surviving issue, then an undivided share in the farm to Philip for life; on 
the death of Philip, his share to his children living at the death of the 
testator, to hold for their lives; and on the death of any child of Philip, his 
share to his surviving issue in fee. It may be noted that at the death of the 
testator, William took a life estate in the whole farm; and Philip, a con- 
tingent remainder for life in an undivided share—contingent because of 
the prior limitation to the issue of William. On the death of William with- 
out surviving issue, Philip took a present life estate in a share, and his 
two children living at the death of the testator took vested remainders for 
their lives in the same share. Philip was the first life tenant of a share. 
No cross-remainders for life were limited as to any of the shares; each 
share was limited to pass immediately upon the death of a life tenant 
without respect to whether the life tenant of another share was still living. 
In this respect the case differs from the Rheims case, where the shares 
were all limited over at the death of the survivor of the original life ten- 
ants, and cross-remainders for life were limited. The factual situation in 
the McNamee case was by no means new or unusual. In earlier cases of 
substantially the same type, the court had held that all limitations were 
valid under the rule against perpetuities.* In the McNamee case the 
rule was not mentioned. Mr. Herzog would like to infer from this fact 
that the court did not consider the rule applicable. Such an inference, 
however, is not wholly satisfying. 

Whether the logic of the decision in the Rheims case would require the 
court to hold in the McNamee case, and in other cases of that type, that 
the final limitation of the fee is void, is difficult to say, since there is no 
logic apparent iri the Rheims case. To apply to limitations of an undivided 
share in property a different rule against perpetuities than would be ap- 
plied to limitations of the whole property is such an inexplicable deviation 
from the common law rule that there can be but little basis for a safe pre- 
diction as to future holdings. 

I have previously indicated my doubt whether, in cases not involving 
undivided shares, the court will hold that the future interests must vest 


"3 63 N.E. ad 876 (Ill., 1945). 


*« Branson v. Bailey, 246 Ill. 490, 92 N.E. 940 (1910); Wood v. Wood, 276 Ill. 164, 114 
N.E. 549 (1916). 
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not later than twenty-one years after the death of the first life tenant of 
the share. That such a holding would be opposed to practically the unani- 
mous common law authority would probably be apparent. The future dan- 
ger of the Rheims decision will most likely be present in cases involving 
undivided shares. Several possible courses of judicial action may be sug- 
gested. (1) The court may overrule the Rheims case completely. This is the 
result for which we should hope. (2) The court may limit the Rheims de- 
cision strictly to its facts, i.e., to cases where concurrent life estates are 
limited, with contingent cross-remainders for life, with a gift over of the 
the whole property in fee at the death of the last survivor of the original 
life tenants, such gift being contingent until death of said survivor. This 
restriction of the Rheims case would result in decisions sustaining the limi- 
tations in cases like the McNamee case. (3) Conceivably the court might 
hold that even where vested cross-remainders for life’ are limited as 
among the shares, only the life of the first life tenant of the share can be 
used as a measure of the period of suspension of vesting. The vested char- 
acter of cross-remainders for life may easily be overlooked. The limitation 
over of all shares at the death of the survivor of the original life tenants 
might make this case look very much like the Rheims case. (4) It is con- 
ceivable that the court might hold that in any case of a division into 
shares, even where no cross-remainders for life are limited, and where 
each share is limited to pass independently of other shares, the life of the 
first life tenant of the share is the only life.that can be used. This extreme 
view of the matter would be fatal to the limitations in the McNamee case. 
It might seem doubtful whether the court would go this far, in view of 
the contrary authority heretofore cited. It must be remembered, however, 
that the Rheims decision was squarely opposed to one of the most elabo- 
rate decisions on the application of the rule against perpetuities that can 
be found in the Illinois reports.” It is possible that a distinction might be 
taken which would permit the use of the life of a remainderman who has 
taken a vested interest at the effective date of the conveyance. It might be 
difficult to explain, where two successive life estates are vested at the date 
of the conveyance, why one life can be used but not the other.’ 


*s Where land is conveyed to two or more persons for their lives, in equal shares, with a 
provision that on the death of any one the survivors or survivor shall have the enjoyment of 
the whole until the death of the last survivor, the cross-remainders for life are vested. See 
Simes, Law of Future Interests § 435 (1936). The factor making the cross-remainders con- 
tingent in the Rheims case was the prior limitation to the issue of the original life tenants. 

*6 Madison v. Larmon, 170 Ill. 65, 48 N.E. 556 (1897). 

‘1 The situation is illustrated by these limitations: devise to A of an undivided share for 
life; remainder to his children living at the death of the testator, for their lives; at the 
death of any child, his share to his surviving issue. A takes a life estate in possession at the 
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It may appear that the distinctions above discussed are tenuous. With 
this opinion I should agree. The principal purpose of this comment, in 
fact, is to demonstrate the futility of any attempt to evolve a logical set 
of rules out of the decision in the Rheims case. 

Mr. Herzog suggests two theories on which he thinks the actual result 
of the Rheims case might be supported, and in a footnote mentions four 
other possibilities. I believe he concedes that there is little, if anything, in 
the opinion of the case to indicate that the court had any of these theories 
in mind. I have never been impressed with the utility of explaining away 
a bad decision on grounds that do not appear in the opinion. I shall, how- 
ever, comment briefly on the two theories that Mr. Herzog has discussed 
in detail. The first theory depends upon the clause restraining alienation, 
which is barely mentioned in the statement of facts in the case, and to 
which there is no further reference. Mr. Herzog has quoted this restraint 
clause from the abstract of record on file in the case. It purports to create 
a restraint of the disabling type against the beneficiaries named and their 
heirs. Mr. Herzog suggests, if I understand him correctly, that this 
broad restraint makes impossible any kind of transfer by a beneficiary, 
and must mean, therefore, that the testator intended to create an indefi- 
nite series of life estates extending over a period of ninety-one years, each 
succeeding life tenant taking as a remainderman under the will, and not 
as an heir of his predecessor. He concludes that such a series of life estates 
would violate the rule against perpetuities, with the result that the entire 
gift would fail. He concedes that he has found no authority to support this 
construction of the testator’s intent. While this is an interesting sugges- 
tion, I think it is clear that the authority is all against it. There have been 
numerous cases in which a testator has devised land with a sweeping re- 
straint designed to produce perpetual inalienability, or at least inaliena- 
bility extending far beyond the period of the rule against perpetuities. In 
all the cases of this type that have come to my notice the courts have held 
that the restraints were void, and that the devisees took in fee.** The re- 
straints were not construed to manifest an intent to create a series of life 
estates, all of which would fail according to Mr. Herzog’s suggestion. His 
death of the testator, and his children then living take vested remainders for their lives. The 


limitation of the fee to the surviving issue of a child is not too remote if the life of the child 
can be used to measure the period. Cf. Wood v. Wood, 276 Ill. 164, 114 N.E. 549 (1916). 

18 Early v. Tayloe, 219 N.C. 363, 13 S.E. ad 609 (1941); Williams v. McPherson, 216 N.C. 
565, 5 S.E. ad 830 (1939); Saffold v. Wright, 228 Ky. 594, 15 S.W. 2d 456 (1929); Courts v. 
Courts’ , 230 Ky. 141, 18 S.W. 2d 957 (1929); Sparr v. Kidder, 265 Pa. 61, 108 Atl. 
204 (1919); Hacker v. Hacker, 153 App. Div. 270, 138 N.Y. Supp. 194 (1912); Ogle v. Bur- 
mister, 146 Iowa 33, 124 N.W. 758 (1910); Ernst v. es 95 Ky. 608, 26 S.W. 813 (1894); 
McDowell v. Brown, 21 Mo. 57 (1855). 
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suggestion, logically applied, would seem to result in the conclusion that 
where the restraint is limited to the life of a conveyee, but is otherwise 
absolute, an intent is manifested to restrict the conveyee to a life estate. 
Any such conclusion based on the mere presence of the restraint is op- 
posed to practically the unanimous authority on the point.” 

Mr. Herzog’s second suggestion for supporting the decision in the 
Rheims case is that the trusts created were to last for too long a period of 
time (ninety-one years), and were therefore void. The problem here in- 
volved is a difficult one, which cannot be discussed at length in this com- 
ment. It is generally conceded that the rule against perpetuities has no 
application to the duration of a trust,?° but only to the vesting of the 
equitable future interests limited thereunder. If all such interests must 
vest within the time of the rule, the trust may continue for a hundred 
years so far as the rule is concerned. There have been several cases in 
Illinois in which trusts have been upheld even though they might continue 
for a period in excess of lives in being at the time of their creation and 
twenty-one years thereafter.* It was declared in Armstrong v. Barber™ 
that a trust of an absolute equitable interest could be made indestructible 
for a period of not to exceed lives in being and twenty-one years, that limi- 
tation on duration being based on an analogy to the rule against per- 
petuities; that if by the terms of its creation a trust might continue for 


longer than said period, the trust was not void, but merely terminable at 
the suit of a beneficiary who was sui juris.?* It must be understood that 
the term “‘absolute” normally refers to an equitable fee in land or a cor- 
responding interest in personal property; and that the term “indestruct- 
ible” means nonterminable. It has been said in some Illinois cases that 
such a trust is void, but it is doubtful if these statements should be taken 
literally.*4 


'* Bowen v. John, 201 Ill. 292, 66 N.E. 357 (1903). No doubt the presence of language of 
restraint may under certain circumstances i indicate the intent to create a life estate. I have 
discussed this problem in Schnebly, Restraints upon the Alienation of Legal Interests, 44 Yale 
L. J. 1380 et seq. (1935). See also ibid., 1405-6. 

*° Gray, Rule against Perpetuities § 236 (4th ed., 1942); Scott, Trusts § 62.10 (1939); 
Bogert, Trusts and Trustees §§ 214, 218 (1935). 

See Kales, Estates, Future Interests, Restraints and Illegal Conditions in Illinois 
§§ 658-so (1920); Carey and Schuyler, Illinois Law of Future Interests §§ 478-80 (1941); 

, Op. cit. supra, note 20, at § 218. 

* 239 Ill. 389, 88 N.E. 246 (1909). 

*3 239 Ill. 389, 403, 88 N.E. 246, 251. 

*4 Bigelow v. Cady, 171 Ill. 229, 48 N.E. 974 (1897) has often been cited for the proposition 
that such a trust is void. As to one beneficiary, at least, the trust there involved was not a 
trust of an absolute interest. The decision seems to have gone on the broader proposition that 
no trust was valid if it might continue for a period longer than the period of the rule against 
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It should be noted that in the Rheims case the equitable interests were 
not absolute at the time the trust was created, since successive equitable 
life estates were limited. Not, at least, until the death of the last survivor 
of the original life tenants could the equitable interests be regarded as ab- 
solute, and it is doubtful whether they became absolute even then, since 
they did not amount to an equitable fee.** To hold such a trust void from 
the time of its creation would be outrageous. There may be a public policy 
which forbids the perpetual separation of legal and equitable titles where 
all equitable interests are absolute and indefeasible. That policy may re- 
quire that some time limitation be imposed upon the duration of an in- 
destructible trust of an absolute interest. Surely, however, that policy 
does not require that the trust should be held wholly void, and the 
settlor’s intention defeated entirely. It would be sufficient to hold that 
whenever a trust acquires the character above described, and its duration 
has not been expressly limited to lives in being and twenty-one years, it 
becomes terminable, as suggested in Armstrong v. Barber. 

I wish that I could believe that the decision in the Rheims case will 
prove to be as innocuous as Mr. Herzog seems to think. I am of the opin- 
ion that until this decision is expressly and completely overruled it will 
continue to be a source of uncertainty and confusion. The present dis- 
cussion may be taken as evidence of that proposition. It is to be hoped 
that the court will recognize the unfortunate consequences of the decision 
and decisively overrule it at the first opportunity. 


perpetuities. This broader proposition has not been accepted by subsequent decisions. See 
authorities cited in note 21, supra. In Van Epps v. Arbuckle, 332 Ill. 551, 164 N.E. 1 (1928), 8 
beneficiary with an absolute interest sued for termination of the trust. The court’s statement 
that the trust was “void” probably meant no more than that termination should be decreed. 
The ground of the decision in City Nat. Bank v. White, 337 Ill. 442, 169 N.E. 197 (1929) is 
not clear. It may have been that the equitable interests limited under the trust were void 
for remoteness. In Wechter v. Chicago Title & Tr. Co., 385 Ill. 111, 52 N.E. 2d 157 (1944) the 
court held valid a trust for ninety-nine years. The equitable interests under this trust were ab- 
solute, and the trust was terminable only on consent of three-fourths of the twelve hundred 
and seventy-five beneficiaries. 


*s On death of the last survivor of the original life tenants, the heirs of the life tenants were 
given the beneficial interest for the remainder of the trust term. Since the trust deed conveyed 


the lessor’s reversion for the period of the lease only, no beneficial interest could be an equitable 
fee. 





THE 
UNIVERSITY OF CHICAGO LAW REVIEW 


VOLUME 13 APRIL 1946 NUMBER 3 


BOARD OF EDITORS 
Ricuarp F. Bascock, Editor-in-Chief 


Joun Paut Goop Joun D. LAwYER 
Grorce W. OvERTON 


Associates 
STUART BERNSTEIN Mary ELIzABETH PARMER 
THADDEUS EvBANKS Davin PARSON 
ERNEST GREENBERGER Paut H. Rem, Jr. 
Louris LEvit HeERrBert E. RUBEN 


Rosert L. JAMES 
Business Editor 


E. W. PuTTKAMMER 
Faculty Adviser 


NOTES 


APPLICATION OF THE RULE OF YOUNG v. HIGBEE CO. 
TO STOCKHOLDER DERIVATIVE SUITS 


In Young v. Higbee Co. the Supreme Court surprised corporation lawyers by 
imposing a fiduciary duty upon preferred stockholders who were contesting a 
plan of reorganization filed in proceedings under Chapter X of the Bankruptcy 
Act.? It was held that the stockholders who dismissed their appeal and sold their 
stock for an amount greatly in excess of its market value must account to the 
other stockholders for the amount received above the value of the stock. The 
desirability of such a rule deserves serious consideration as a possible means of 
checking the abuse of stockholder derivative suits. 


* 324 U.S. 204 (1945). * 52 Stat. 840 (1938), 11 U.S.C.A. § sor (1939). 
321 
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In the Young case, Potts and Boag, preferred stockholders, objected that the 
plan of reorganization allowed the junior creditors too large a share of the 
corporate assets available for distribution. Had their objection been sustained 
the value of the claims of all the preferred stockholders would have been in- 
creased considerably. When the plan was confirmed by the district court,‘ Potts 
and Boag appealed individually, all the other preferred stockholders having 
agreed to the plan. While this appeal was pending Potts and Boag “sold their 
stock and their appeal” to the junior creditors for an amount over five times 
the market value of their shares. When the appeal was dropped, Young, another 
preferred stockholder of the same class, sought to intervene for the purpose of 
prosecuting the appeal from the district court’s approval of the plan. The circuit 
court denied intervention.‘ Later, Young brought a class suit, requesting that 
he be authorized to employ counsel to compel Potts and Boag to account to the 
corporation or to the preferred stockholders for the difference between the 
amount received and the fair value of their stock. 

In deciding that Potts and Boag must account to the other preferred stock- 
holders, the United States Supreme Court reasoned that by undertaking to 
prosecute an appeal Potts and Boag exercised a control over the interests of the 
other preferred stockholders. This control imposed a duty upon them to act in 
good faith toward the other members of the class. This duty was breached by 
the pocketing of the amount received for the sale of their stock and the ap- 
peal. The Court said: 

[Potts and Boag] cannot avail themselves of the statutory privilege of litigating 
for the interest of a class and then shake off their self-assumed responsibilities to 


others by a simple announcement that henceforth they will trade in the rights of 
others for their own aggrandizement.’ 


The Court further observed that the policy of the Bankruptcy Act was to insure 
a ratable distribution of the corporate assets among classes of stockholders. If 
Potts and Boag were permitted to retain the full amount received for the sale of 
their stock, “there would be no ratable distribution of this bankrupt estate.’””* 


3 Under the plan the junior creditors were to receive $600,000 in new notes of the Higbee 
Company and 14,549.9 shares of the company’s common stock. Had the objection been sus- 
tained, the junior creditors would have received $100,000, the price they had paid at auction 
sale for the notes of the company. The difference between the $100,000 and what was paid to 
the holders of the junior debt would have been apportioned among the preferred stockholders. 
In a subsequent suit, asking for an accounting from the junior creditors, it is alleged that the 
stock allotted to the junior creditors now has a market value of over three million dollars. 
Young v. Murphy and Bradley (D.C. Ohio, No. 36, 119 Dec., 1945). 


4In re Higbee Co., so F. Supp. 114 (Ohio, 1943). 
5 Young v. Higbee Co., 324 U.S. 204, 207 (1945). 
® Young v. Higbee Co., 142 F. 2d 1004 (C.C.A. 6th, 1944). 
7 Young v. Higbee Co., 324 U.S. 204, 213 (1945). 


* Ibid., at 210. Actually the amount in the bankrupt estate was not decreased by this pay- 
ment to Potts and Boag. The payment to the objectors came directly from the junior creditors 
who had borrowed the money from a bank, giving as security the note constituting the junior 
indebtedness of the Higbee Company. 
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In a derivative suit a stockholder brings an action against a party who he 
asserts has injured the corporation. The stockholder has this right because the 
corporation has refused to sue.? However, he does not have an individual claim 
against the alleged wrongdoer;** he is only the “instigator of the action” and 
any judgment against the defendant is in favor of the corporation." There is a 
striking similarity between the circumstances in the Young case and a deriva- 
tive suit in which the stockholder-plaintiff agrees with the defendant to dismiss 
or discontinue” the suit in return for the payment to the plaintiff of a sub- 
stantial sum of money. Such agreements generally take the form of a sale of the 
plaintiff’s stock to the defendant for an amount in excess of the actual worth of 
the stock. Although such private settlements may take place in a derivative suit 
brought in good faith, they are more likely to be the result of a “strike suit”— 
the suit brought by a stockholder on what may be a valid corporate claim for 
the purpose of exploiting its nuisance value in order to be bought off. The 
derivative suit has been frequently used for strike purposes."? While private 
settlements usually do not come to the attention of the courts, references in 
recent decisions to private and profitable settlements of derivative suits indi- 
cate the continued use of the derivative suit for strike purposes.’4 That the pri- 
vate settlement of derivative suits is still common is suggested by a recent sur- 
vey of such actions in New York undertaken by the New York Chamber of 
Commerce." 

* The stockholder derivative suit is “one of the remedies which equity designed for those 
situations where the management through fraud, neglect of duty or other causes declines to 
take the proper and necessary steps to assert the rights which the corporation has.” Meyer v. 
Fleming, 66 Sup. Ct. 382, 386 (1946). 

** McLaughlin, Capacity of a Plaintiff-Stockholder To Terminate a Stockholder’s Suit, 
46 Yale L.J. 421, 422 (1937); 2 Moore, Federal Practice c. 23.05, p. 2254 (1938); note 38, infra 


*t The corporation is a necessary party in a derivative suit and is joined as nominal de- 
Tendant. In many cases the real defendants are the directors or officers of the corporation. If the 
suit is successful the stockholder is allowed the expenses incident to the litigation. 

™ The parties may request the court to dismiss the suit or they may agree to discontinue 
the suit without requesting court action. If the suit is discontinued the court will after a period 
of time enter an involuntary dismissal of the suit. A suit is “compromised” if the plaintiff 
Soe te Seaet Ree COP eager © SREY <r Fy ve ene Si) ee 


«s Clarence H. Venner was the most widely known “sue and settle man.” Time, July 3, 1933, 
p. 52. The number of cases which he settled out of court were numerous; the reported suits 
run into the hundreds. Sears, The New Place of the Stockholder 199 (1929), gives a list of re- 
ported cases up to that time; see also 34 Col. L. Rev. 1308, n. 1 (1934). An exposition of the 


damaging circulars, scuttle to court to plead 
the cause of a downtrodden minority stockholder.” Time, July 3, 1933, p. 52- 


"4 See cases cited in notes 29, 30, 32, 34, infra. 


*s Franklin S. Wood, Survey and Report Regarding Stockholders’ Derivative Suits (1945). 
ee ee ee ee eee 
brought between 1932 and 1942 in the New York Supreme Courts for Kings and New York 
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In the development of the rules which have limited the freedom of action of 
the stockholder who undertakes a derivative suit, there appears a conception of 
stockholder responsibility similar to that expressed by the Court in the Young 
case. The belief that the stockholder-plaintiff has obligations to the corporation 
and to the other stockholders is reflected in the attempts of the courts to prevent 
the bringing of a derivative suit for strike or collusive" purposes. Although it is 
generally said that improper motive is no defense in a derivative suit,’’ courts, 
in refusing to hear the action or in imposing stricter standards of pleading and 
proof upon the stockholder-plaintiff, have been influenced by the belief that the 
suit was brought for the purpose of being bought off. Such a purpose has some- 
times been inferred from the fractional stock interest held by the plaintiff, his 
reputation as a habitual striker, the date of the acquisition of the stock, and the 
lack of support from other stockholders."* 


The belief that the stockholder-plaintiff has certain obligations to the corpo- 


counties and in the Federal District court for the Southern District of New York. In thirteen 
cases (2 per cent) there were recoveries; sixty (10 per cent) were settled out of court; thirty- 
three (& per cent) were settled with court approval; 215 (37 per cent) were dismissed; 155 (27 
per cent) were discontinued; and ninety-seven (17 per cent) were pending at the time of the 
report. The author estimated that in almost 50 per cent of the discontinuances there was a 
payment to the plaintiff. Ibid., at 6, 33. Writers generally agree that this report prompted the 
recent amendment to the New York General Corporation Law imposing severe restrictions 
upon the right to bring a derivative suit. See note 45, infra. Both the report and the legisla- 
tion have been subjected to severe criticism. See note 50, infra. 


*¢ A derivative suit brought by a stockholder friendly to the defendants for the purpose of 
preventing or making more difficult the prosecution of a bona fide derivative suit is referred to 
as a collusive action. Although the collusive action, like the strike suit, may seriously impair 
the interests of the corporation and the other stockholders, discussion of such an action is 
beyond the scope of this note. 


*7 Johnson v. King-Richardson Co., 36 F. 2d 675 (C.C.A. 1st, 1930); Overfield v. Pennroad 
Corp., 42 F. Supp. 586 (Penn., 1941); Eshleman v. Keenan, 21 Del. Ch. 116, 181 Atl. 655 
(1935); Hodge v. United States Steel Corp., 64 N.J. Eq. 111, 53 Atl. 553 (1902). 


8 “We notice that plaintiff owns only one-thousandth of one per cent. of the capital stock; 
that no other shareholder has accepted its invitation to join . . . . and that this interest plain- 
tiff bought after the consolidation contract was made... .. A measure of imperfection in 
pleading that might well be overlooked in the ordinary controversy should not be disregarded 
in such a case as this.” General Investment Co. v. Lake Shore & M.S. R. Co., 269 Fed. 235, 239 
(C.C.A. 6th, 1920). The court “will not be swift to grant the stringent relief of a preliminary 
injunction to an officious plaintiff who seems to have acquired his interests as a stockholder 
with a view of assailing transactions in the corporate affairs of which existing stockholders 
do not seem to have complained.” Du Pont v. Northern Pacific R. Co., 18 Fed. 467, 471 
(C.C.N.Y., 1883). 

In Windhurst v. Central Leather Co., 101 N.J. Eq. 543, 138 Atl. 772 (1927), a derivative 
suit was brought by a minority stockholder to restrain merger of corporations. The plaintiff 
was granted no relief, the court saying, “. . . . there is no question in my mind that Windhurst 
bought into the situation for the purpose of commencing this suit or otherwise to compel the 
purchase of his stock at a price to be fixed by him... . . No relief should be afforded the com- 
plainants in this court. In view of their conduct, they should be left to their remedy at law.” 
Ibid., at 551 and 775-76. The cases in which courts have been clearly influenced by the belief 
that the plaintiff brought the suit for the purpose of being bought off are collected in 34 Col. 
L. Rev. 1308 (1934). 
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ration and to the other stockholders appears also in the restrictions which have 
been imposed upon his right to settle or dismiss the suit at will. A derivative 
suit in which a consent judgment is given is res judicata as to the issues raised in 
the suit. Furthermore, if the suit is dismissed, certain advantages in the litiga- 
tion may be lost or the statute of limitations or laches may bar further actions.*° 
Thus, if the action were collusive or if it were brought for strike purposes, a 
compromise or dismissal might be obtained which would injure the interests of 
the corporation. Because of these possibilities doubts have been raised as to the 
wisdom of the rule that the plaintiff could compromise or dismiss at will any 
time before judgment had been entered, providing other stockholders had not 
intervened.” Although in New York the rule remains in effect, its wisdom has 
been challenged in a recent decision.” In California the plaintiff has been denied 
the right to dismiss or compromise the corporation’s claim without court ap- 
proval.?3 Federal Rule 23” reflects this belief that the stockholder-plaintiff has 
certain responsibilities growing out of his position of control over the interests 


9 Darraugh v. Carrington, 50 N.Y.S. 2d 481 (Sup. Ct., 1944); Mathews v. American To- 
bacco Co., 130 N.J. Eq. 470, 23 A. 2d 301 (1941); Rohrlich, Law and Practice in Corporate 
Control 166 (1933). 


2° McLaughlin, op. cit. supra, note 10, at 424, 430; cf. Overfield v. Pennroad Corp., 146 
F. 2d 889 (C.C.A. 3d, 1944); Kelly v. Dolan, 233 Fed. 635 (C.C.A. 3d, 1916); 26 Minn. L. Rev. 
269 (1942). 


#1 13 Fletcher, Corporations § 6019 (Replacement Volume, 1943). The rule is apparently 
based upon the misconception that the plaintiff asserts an individual right, and the fear that 
the imposition of too strict a rule would discourage stockholders from bringing such suits. Mc- 
Laughlin, op. cit. supra, note 10, at 432. 


~ “Tf this were a case of first impression my conclusion might be otherwise. But this court 
is bound by a line of cases in New York, to the effect that a minority stockholder may discon- 
tinue his action at any time before another stockholder has intervened or judgment has been 
entered.” Manufacturers Mutual Fire Ins. Co. of Rhode Island v. Hopson, 176 Misc. 220, 223, 
25 N.Y.S. 2d 502, 505 (1940). The court questioned not only the merits of the rule but also the 
appropriateness of the cases upon which the rule is supposed to rest. However, the court said 
that it — bound by dicta which “have attained the dignity of binding authority.” Ibid., 
at 226 508. 


*3 Whitten v. Dabney, 171 Cal. 621, 154 Pac. 312 (1915) (court denied the parties’ plea for 
dismissal of a derivative action until it could determine that the corporation’s rights were 
fully protected); cf. Beaudette v. Graham, 267 Mass. 7, 165 N.E. 671 (1929), where the court 
excluded from evidence a release by the stockholder-plaintiff to the defendant-director, holding 
that this was not a release from the company so as to affect its rights against the defendant in 
a suit brought on its behalf by the stockholder. 


4 “(a) Representations. If persons constituting a class are so numerous as to make it im- 
practicable to bring them all before the court, such of them, one or more, as will fairly insure 
the adequate representation of all may, on behalf of all, sue or be sued, when the character 
of the right sought to be enforced for or against the class is 

(1) joint, or common, or secondary in the sense that the owner of a primary right refuses to 
enforce that right and a member of the class thereby becomes entitled to enforce it, . . . . (c) 
Dismissal or Compromise. A class action shall not be dismissed or compromised without the 
approval of the court. If the right sought to be enforced is one defined in paragraph (1) of sub- 
division (a) of the rule notice of the proposed dismissal or compromise shall be given to all 
members of the class in such manner as the court directs.” Federal Rules of Civil Procedure, 
Rule 23, 48 Stat. 1064 (1934), 28 U.S.C.A. foll. § 723¢ (1941). 
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of the corporation and the other stockholders. Rule 23(c) provides that no 
class action “shall be dismissed or compromised without the approval of the 
court,” and that before a class action such as a derivative suit may be dis- 
missed or compromised notice must be given to all the other members of the 
class. Though Rule 23(c) as applied by the courts has been limited in scope, its 
provisions illustrate the belief that the stockholder-plaintiff has obligations to 
the corporation and the other stockholders.*s 

In light of this background it is not surprising that both the federal and 
state courts have referred to the stockholder-plaintiff in a derivative suit as a 
fiduciary who must act in the interests of others than himself .”* It is surprising, 
however, that neither the writers nor the courts have questioned the stock- 
holder’s right to retain money which is paid to him in return for the dismissal or 
discontinuance of the derivative suit.?” Yet not only has no such doctrine been 
enforced but it appears to have been assumed that it could not be applied.” 
In 1889 an action was brought in a New York court to reopen a derivative suit 
which has been discontinued following a private and highly profitable agree- 
ment between the stockholder and the alleged wrongdoer. The court reiterated 
the New York rule that the stockholder had the right to discontinue the suit, 
and went on to observe that “it was none of the other stockholders’ business 
how or by what means she did it.” As recently as 1940 another New York 
court endorsed this dictum in a case where the stockholder dropped the suit in 
return for the purchase of his shares for approximately seven times their 
market value.** The court remarked that if there were a rule in New York 


“the rule was adopted to secure not routine approval of a consent decree, but in 
order to insure supervision of the court for the protection of the corporation and all the stock- 
holders.” Cohen v. Young, 127 F. 2d 721, 725 (C.C.A. 6th, 1942). 


*¢ A fiduciary obligation to the corporation: Goodwin v. Castleton, 19 Wash. 2d 748, 144 
P. 2d 725 (1944); Spellacy v. Superior Court in and for Los Angeles, 23 Cal. App. 2d 142, 72 P. 
ad 262 (1937). A fiduciary obligation to the other stockholders: Bernheim v. Wallace, 186 Ky. 
459, 217 S.W. 916 (1920); see Denicke v. Anglo-California National Bank of San Francisco, 
4s F. Supp. 524 (Cal., 1942), in which the stockholder-plaintiff is referred to as a “trustee” 
for the benefit of the defendant bank and its stockholders. The stockholder-plaintiff has been 
analogized to a guardian ad litem. Loeb v. Berman, 217 Cal. 716, 20 P. ad 685 (1933). 


#7 The attack upon the strike suit has been directed toward making more difficult the in- 
stituting and the private settlement of derivative suits. If the obstacles can be overcome, the 
right to profit by a derivative suit does not appear to be questioned. This assumption is espe- 
cially surprising in view of the restrictions placed upon the right of an agent to make a secret 
profit in transactions conducted by him on behalf of his principal. Donemar v. Molloy, 252 
N.Y. 360, 169 N.E. 610 (1930); Rest., Agency § 388 (1933). 


38 The fact that there is no reported case where a plaintiff has been asked to account to the 
corporation for the profit he has made from a strike suit suggests that it is commonly believed 
that such an action would not be successful. 

* Beadleston v. Alley, 7 N.Y. Supp. 747, 749 (Sup. Ct., 1889). 


3* Manufacturers Mutual Fire Ins. Co. of Rhode Island v. Hopson, 176, Misc. 220,25 N.Y.S. 
ad 502 (1940). 
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similar to Federal Rule 23(c), “private profiteering” of this kind might be 
prevented.# 

However, Rule 23(c), as it has been applied, has not prevented the “buying 
off” of the stockholder-plaintiff. In Malcolm v. Cities Service Co.” a stockholder 
abandoned a derivative suit and sold her stock to the defendant for an amount 
alleged to be considerably in excess of its actual worth. The federal court denied 
a request that it investigate the facts surrounding the sale, holding that the sale 
of the plaintiff’s stock and the abandonment of the suit did not constitute a 
“compromise” or a “dismissal” under Rule 23(c). The court said the term 
“compromise” referred only to a settlement with the corporation and not toa 
private settlement between the plaintiff and the defendant. The sale of stock 
did not constitute a “dismissal” because neither party had petitioned the 
court for dismissal. Thus, neither court approval nor notice to the other stock- 
holders was necessary.*3 In Webster Eisenlohr v. Kalodner*‘ the circuit court was 
petitioned to set aside an order given by the district judge in a suit brought 
against the petitioning corporation.*s The district judge, after being advised 
that the plaintiff has sold his stock to the defendant corporation while the suit 
was pending, had ordered a special master to investigate the circumstances 
surrounding the sale. The circuit court held that no such order could be made; 
“all [the preferred stockholders] had the full legal power to sell their shares 
under such circumstances as it pleased them to sell.”* The provision of Rule 


3" Ibid., at 222 and 509. In New York a court may require notice to all shareholders before 
a final settlement is entered by the court, if a compromise or settlement is submitted for judi- 
cial approval. N.Y. Civ. Prac. Ann. (Cahill, 1937) § 8. However, court approval is not re- 
quired in New York. 


# 2 F.R.D. 405 (D.C. Del., 1942). 


33 But see United States Lines, Inc. v. United States Lines Co., 96 F. 2d 148 (C.C.A. ad, 
1938). Complainant corporation brought a stockholder derivative suit against the 
wrongdoer, the International Mercantile Marine Company. Later when the defendant ac- 
quired the majority of the stock of the complainant, the suit was discontinued in return for a 
consideration to the preferred stockholders of the complainant. On petition of a preferred stock- 
holder to continue the suit, the circuit court reversed the order of discontinuance. ‘The settle- 
ment ....did not involve any consideration moving to the company wronged 
settlement accomplished little more than to block a proceeding by a persistent stockholder 
who sought to have claims of United States Lines Company against the defendants asserted 
when both it and United States Lines, Inc., were under their [defendants’) control.” Ibid., at 


152. 
44 145 F. 2d 316 (C.C.A. 3d, 1944), one judge dissenting. 


35 The suit was a representative action brought by a preferred stockholder on behalf of all 
other preferred stockholders to compel the corporation to give exclusive voting power to the 
preferred stockholders. 


36 145 F. 2d 316, 319 (C.C.A. 3d, X90). The evidence showed that the company had offered 
$750 per 100-share certificate to the plaintiff’s attorney for the preferred stock “which his 
client or those with whom he got in contact, sold to the company.” The dissenting judge ob- 
served that this was “an astounding commission; more than 2000 per cent above that per- 
mitted to a broker on a regulated exchange.” Ibid., at 324. 
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23(c) requiring court approval was held inapplicable since no motion for 
compromise or dismissal had been made.*’ 

The belief that a stockholder suit may be settled privately has been carried to 
the extreme of ordering a dismissal of a derivative suit upon payment by the 
defendant to the plaintiff of the amount by which the latter’s stock has been 
depreciated by the allegedly wrongful dealings.** Since the compromise had not 
been made with the corporation, the court held that Rule 23(c) was not appli- 
cable. Although Rule 23(c) has been referred to by the courts and writers as the 
best method for curbing the abuse of derivative actions,®® its value as a check 


3? The dissenting judge in Webster Eisenlohr v. Kalodner interpreted Rule 23(c) to mean 
that the requirements of notice and court approval should be in effect when the suit is com- 
promised or dismissed, whether or not the compromise or dismissal has been submitted to the 
court for approval. This interpretation would seem to carry out better the purpose of Rule 
23(c), which the majority said was to provide against the adverse effect which might result to 
other interested parties, “when a plaintiff who starts an action becomes faint-hearted before 
its completion or gets what he wants by compromise.” Ibid., at 320. See National Hairdressers’ 
& Cosmetologists’ Ass’n v. Philad Co., 4 F.R.D. 106 (D.C. Del., 1944). 


38 May v. Midwest Refining Co., 121 F. 2d 431 (C.C.A. 1st, 1941). The court said that the 
derivative suit includes an individual action by the plaintiff against the alleged wrongdoer. 
To support this concept of a derivative suit the court quoted the following statement from 
Hornstein, Legal Controls for Intracorporate Abuse—Present and Future, 41 Col. L. Rev. 
405, 416 (1941): “‘.... every suit in a derivative capacity necessarily includes a suit in an 
individual capacity as : well. ’” 1a1 F. 2d 431, 430 (C.C.A. 1st, 1941). The court continued: 
“Thus the plaintiff is acting in a dual role. He is suing on behalf of this corporation to redress a 
wrong allegedly done to it, and he is also suing in his own right as a stockholder to redress a 
wrong which he alleges that he, himself, has sustained by reason of his stock ownership.” 
Ibid. Although the stockholder has sustained a wrong, it is submitted that the court is wrong 
in holding that he has an individual cause of action against the defendant. Hornstein defines the 
suit in the “individual capacity” as “.... the right of the stockholder to maintain the suit 
and to compel his recalcitrant corporation to accept the relief which the decree affords.” 
Furthermore, the case which Hornstein cites in the footnote to this remark spells out what this 
right of the individual is: “A bill filed by stockholders in their derivative right therefore has 
two phases—one is the equivalent of a suit to compel the corporation to sue, and the other is 
the suit by the corporation, asserted by the stockholders in its behalf, against those liable to 
it. The former belongs to the complaining stockholders; the latter to the corporation. The com- 
plaining stockholders are allowed in derivative bills to bring forward these two causes of action 
in one suit.” Cantor v. Sachs, 18 Del. Ch. 359, 365-66, 162 Atl. 73, 76 (1932). Thus, the right 
which the plaintiff in a derivative suit has is the right to maintain the suit, not to collect in- 
dividually from the defendant. The court referred also to Joyce v. Congdon, 114 Wash. 239, 195 
Pac. 29 (1921), to substantiate the fact that relief in derivative suits does not universally run 
to the corporation. This case and those which follow the doctrine enunciated there are cases in 
which the beneficiary-corporation is a closed corporation. Since all the stockholders were 
parties to the suit, and a judgment in favor of the corporation would have meant division 
among the defendants as well as the plaintiffs, the court avoided such an inequitable result 
by private payment to the plaintiffs. The May case involves a public corporation. 

39 “A question of public policy had developed in actions of this type, due to the private and 
secret settlement of stockholders’ suits, made without court review and without notice to 
other stockholders. Against that unsavory practice the corrective provisions of Rule 23(c) 
were directed.” Winkleman v. General Motors Corp., 48 F. Supp. 504, 514 (N.Y., 1942); 
McLaughlin, op. cit. supra, note 10, at 433. “Furthermore, notice will tend to lessen strike 
suits by shareholders, since a shareholder and his counsel will not be able to sue and settle 
in the dark; and it will prevent unrighteous compromise of a just shareholders’ action.” Moore, 
op. cit. supra, note 10, at 2277. 
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upon strike suits is questionable so long as neither court approval nor notice to 
the other stockholders is required when the plaintiff has sold his stock to the 
alleged wrongdoer.“ 

Other attempts to curb the abuse of the derivative suit do not afford any 
more satisfactory control over the opportunities for private profit in such an 
action. The value of motive as a criterion is doubtful.“ Proposals that the de- 
cision to bring a derivative suit should depend upon the approval of a majority 
of the stockholders” would obviously weaken the effectiveness of the suit as a 
check on management. The requirement that the plaintiff must have held 
stock at the time of the alleged wrongdoing“ does not afford much protection 
against the striker and reflects a questionable assumption that the purchase of 
stock is made with full knowledge of all the circumstances surrounding the 
management of the corporation. 

Section 61-b of the New York General Corporation Law, passed in 1944" and 
recently declared unconstitutional by a lower New York court,‘ is the most re- 
cent and by far the most drastic of all laws designed to curb the abuse of the 
derivation action. In 1941 the state legislature enacted section 61-a‘’ requiring 
the corporation to pay the defendants’ reasonable expenses, including attorney’s 
fees in the event that the defendants were successful in whole or in part in a 
derivative suit. Under section 61-b the stockholder-plaintiff who either owns 
less than 5 per cent of the outstanding shares of any class of stock or has stock- 
holdings with a market value of less than $50,000 may be required to post 
security to insure payment of court costs and defendants’ expenses. While the 
wisdom of section 61-a is questionable the consequences of section 61-b appear 


4 Even if notice were required it is doubtful whether private settlements would be sub- 
stantially discouraged. Defendants may consider it less costly to take the chance of additional 
suits being brought, as a result of notice having been given, than to make a settlement in 
favor of the corporation subject to judicial review. 

4 If the corporation has a good cause of action, the motive of the plaintiff bringing it should 
make no difference, unless it be collusive. Moreover, it is obviously a difficult test to apply. 

Carson, Further Phases of Derivative Actions against Directors, 29 Corn. L.Q. 431 
(1944). 

43 If the directors are the defendants and a majority of the stock is either friendly to, or 
controlled by them, the value of such a vote is questionable. McLaughlin, op. cit. supra, 
note 10, at 433; 44 Yale L. J. 534, 537 (1935). 

44 Federal Rules of Civil Procedure, Rule 23 (b), codifying the rule of Hawes v. Oakland, 
104 U.S. 450 (1882). A similar rule is in force in many states. A good discussion of the rule is 
found in Pollitz v. Gould, 202 N.Y. 11, 94 N.E. 1088 (1911). 

4s N.Y. Cons. Laws (Thompson, 1945) c. 668, § 61—b. A similar statute was passed in New 
Jersey in 1945. N.J. Rev. Stat. (1945) tit. 14, c. 3, § 15. 

# Citron v. Mangel Stores Corp., so N.Y.S. 2d 416 (Sup. Ct., 1944), aff’d 286 App. Div. 
918, 51 N.Y.S. ad 754 (1945), overruling Schielcrawt v. Moffett, 49 N.Y.S. ad 64 (Sup. Ct., 
1944), and Wolf v. Atkinson, 182 Misc. 675, 49 N.Y.S. 2d 703 (1944). 


47 N.Y. Cons. Laws (Thompson, 1944) c. 668, § 61-a. This section was repealed in 194s. 
The parts of it which are reconciliable with § 61-b are embodied in sections 63-68. 
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very serious. The statute, based upon the state Chamber of Commerce Report“ 
which was, in turn, premised upon the conviction that nearly all derivative 
suits are unfounded, places on the plaintiff a prohibitive risk which has no 
parallel in other types of litigation.” The severe criticism that has been directed 
against section 61-b** and the belief that it is unconstitutional forecast an early 
revision or outright repeal of the statute. 

It appears that the doctrine of the Young case affords the most effective 
means of checking the opportunity for personal gain in a derivative suit.* In 
place of a complex of rules designed to make more difficult the instigating or 
settling of a derivative action there would be substituted the prophylactic rule 
that any private profit made by the plaintiff must be returned to the corpora- 
tion. 

The legal basis for the application of the rule in the Young case to derivative 
suits appears sound. Since the obligation to account to other stockholders of the 
same class has been imposed upon the objector to a reorganization plan who 
sells his stock interest for more than its value, it would appear a fortiori a 
similar duty to the corporation should rest upon the plaintiff in a derivative 
suit. In the Young case it was both necessary and difficult to demonstrate that 
in spite of the fact that the objectors appealed individually the appeal was in 
effect a class action. The derivative suit, on the other hand, not only is a class 


4® Wood, op. cit. supra, note 15. 


49 Zlinkoff, The American Investor and the Constitutionality of Section 61-b of the New 
York General Corporation Law, 54 Yale L. J. 352, 372 (1945). Writers are generally favorable 
in principle to the stockholder derivative action. “[The action is] the main instrument 
available to an oppressed minority for curbing otherwise unlimited managerial power and for 
recouping corporate losses.” McLaughlin, op. cit. supra, note 10, at 427. “Strike suits are not 
an unmixed evil. The threat of them may tend to keep corporate managers within their 
legitimate powers.” 34 Col. L. Rev. 1308, 1321 (1934). “.. . . it is to the interest of society 
that the stockholder not only be permitted to bring suit on behalf of his corporation, but that 
he be encouraged to take the initiative.” Hornstein, Counsel Fee in Stockholder’s Derivative 
Suits, 39 Col. L. Rev. 784, 791 (1939); see Kalven and Rosenfield, Contemporary Function of 
the Class Suit, § Univ. Chi. L. Rev. 684, 693 (1941). 

8° Hornstein, Death Knell of Stockholders’ Derivative Suits in New York, 32 Cal. L. Rev. 
123 (1944); House, Stockholders’ Suits and the Coudert-Mitchell Laws, 20 N.Y.U. L. Q. Rev. 
377 (1945); Zlinkoff, op. cit. supra, note 49. 


5* Indeed, some rules designed to discourage private settlements have encouraged the 
bringing of additional suits on the same cause of action with no assurance that the risk of pri- 
vate settlements has been eliminated. In Dresdner v. Goldman Sachs Trading Corp., 240 App. 
Div. 242, 247, 269 N.Y. Supp. 360, 366 (1934), the court permitted the fling of duplicate 
derivative actions because there was “nothing to prevent the defendants from buying their 
peace with the plaintiffs by means of a private settlement.” In a subsequent case twelve 
separate actions for the benefit of the same corporation were pending in the same court at 
the same time. Brendle v. Smith, 46 F. Supp. 522, 523, (N.Y., 1942). 

ss“... even though their objection to confirmation contained no formal class suit allega- 
tions, the success or failure of the appeal was bound to have a substantial effect on the inter- 
ests of all other preferred stockholders. The liability of one who assumes a determining posi- 
tion over the rights of others must turn on something more substantial than mere formal 


allegations in a complaint.” Young v. Higbee Co. 324 U.S. 204, 209 (1945); see 45 Col. L. 
Rev. 625 (1945). 
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action but, unlike some class actions, the stockholder-plaintiff does mot have an 
individual claim at stake.5? As the plaintiff, he litigates for the interest of the 
corporation and, in effect, the other stockholders. Furthermore, the Court’s 
argument in the Youmg case as to the necessity for an equitable distribution of 
corporate assets may be applied with greater force to the derivative suit. The 
cause of action which the stockholder-plaintiff seeks to enforce is a corporate 
asset. When the plaintiff is permitted to make a private profit out of the dis- 
continuance of a derivative suit he may obtain the only benefit from this as- 
set.54 

It is not suggested that the application of the rule in the Young case to 
derivative suits would eliminate all the possible ways by which that action may 
be traded upon for personal gain. The rule would not effectively discourage the 
derivative suit in which the plaintiff’s attorney is the real instigator of the ac- 
tion and the stockholder only a convenient straw man. In such cases it is not the 
hope of being bought off but the assurance of sizable counsel’s fees in the event 
of compromise or victory which lies behind the lawsuit. Indeed, it is possible 
that the imposition of a duty such as was invoked in the Young case would re- 
sult in negotiations wherein the price paid for discontinuance took the form of 
attorney’s fees rather than direct payment to the stockholder-plaintiff.§ 
Furthermore, where the striker is bought off before the filing of any complaint, 
the difficulties of investigating the facts surrounding the private settlement 
would conceivably be far greater than was the case in Young v. Higbee where 
the sale was made pending an appeal. 


53 In contrast to the plaintiff in a derivative suit, the creditor or stockholder who sues the 
corporation on behalf of himself and all others similarly situated to compel the corporation to 
declare a dividend or to enjoin a proposed merger, consolidation, or liquidation, sues upon an 
individual claim as well as the representative of a class. For a discussion of the three types of 
class actions, see Moore, op. cit. supra., note 10, at § 23.04. 


54 How disproportionate is the striker’s share may be emphasized bynoting the amount 
which an individual shareholder would get if the recovery were divided equally among the share- 
holders. For example, in Winkleman v. General Motors Corp., 48 F. Supp. 504 (N.Y., 
1942) the $4,500,000 compromise approved by the court was the largest settlement obtained 
in any derivative action brought in New York. Wood, op. cit. supra, note 15, at 50. Thissum 
was approximately eight cents a share. A recovery is valuable, however, as a deterrent to future 
misconduct by management; and in many cases the amount recovered may substantially 
strengthen the financial position of the corporation. 

% The requirement of court approval of attorney’s fees (Fletcher, op. cit. supra, note 21, 
at § 6049, p. 459) provides the best method of insuring the reasonableness of such expenses 
incident to the suit. 


56 “Making it easier for the legitimate plaintiff and harder for the illegitimate is a problem 
which will never be solved, but some progress can be made.” Douglas, Directors Who Do Not 
Direct, 47 Harv. L. Rev. 1305, 1327 (1934). 
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COLLECTIVE BARGAINING BY SUPERVISORY EMPLOYEES 
UNDER THE WAGNER ACT 


In the current and heated dispute between management and labor over the 
right of supervisory employees* to bargain collectively under the Wagner Act, 
the National Labor Relations Board has found itself thrust into the difficult 
role of arbitrator. The fact that supervisory employees do not fit neatly into 
either the labor pigeonhole or the management pigeonhole—such dichotomy 
being implicit in the Wagner Act—has been a constant source of difficulty to the 
Board. The continued silence on the part of Congress, the lack of any judicial 
determination of the bargaining rights of supervisory employees under the act, 
and the divergent views within the Board itself have contributed to the uncer- 
tainty surrounding the problem. The current position taken by the three-man 
Board, that supervisory employees may constitute appropriate bargaining units 
under the act, rests upon a slim two-to-one majority. The same majority has 
held that under the Wagner Act the right to bargain is not limited to foremen in 
the mass production industries who function as “traffic cops” but may be ex- 
tended to supervisory groups higher up the employment ladder. The more 
important question as to the appropriateness of affiliation between supervisory 
employees and production workers in the same unions has been decided af- 

firmatively when the respective employees are grouped in separate bargaining 
units.4 


* At the outset, difficulties are encountered in attempting to define categorically the “super- 
visory employee” or “foreman” as distinguished from the production or maintenance worker 
on the one hand and the employer on the other. There are considerable variation and overlap- 
ping of function from industry to industry and from plant to plant, but certain general criteria 
particularly manifest in the mass production industries can be noted to provide a working 
definition. (1) Foremen do little or no mechanical work, their primary task being to supervise 
the work of others. (2) They recommend promotions, transfers, layoffs, disciplinary measures, 
but they do not have final authority to effectuate their recommendations. (3) They are execu- 
tors of plans, policies, and production schedules handed down by higher management; they 
have little or nothing to do with policy making. See National War Labor Board, Report and 
Findings of the Foremen’s Panel 14 (1945), hereafter referred to as “Slichter Report.” 

“The Board has found, as have the courts, that the definitions of ‘employer’ and ‘employee’ 
contained in the Act are not mutually exclusive; that a foreman, for example, is an ‘employer’ 
when he acts in the interest of his employee, but he is an ‘employee’ when he acts in his own 
interest, as when he seeks to better the terms and conditions of his employment.” Matter of 
Jones & Laughlin Steel Corp., 66 N.L.R.B. No. 51, 17 Lab. Rel. Rep. 971 (1946), and cases cited. 


* National Labor Relations Act, 49 Stat. 449 (1935), 29 U.S.C.A. § 151 (1942). There is no 
mention of supervisory employees in the act as there is in the Railway Labor Act in which 
(since 1934) subordinate officials are expressly termed “employees.” 54 Stat. 898 (1940), 
45 U.S.C.A. § 151 (1943). 


3 Matter of Federal-Mogul Corp., 66 N.L.R.B. No. 70, 17 Lab. Rel. Rep. 975 (1946); 
Matter of Jones & Laughlin Steel Corp., 66 N.L.R.B. No. 51, 17 Lab. Rel. Rep. 971 (1946); 
Matter of L. A. Young Spring & Wire Corp., 65 N.L.R.B. No. 59, 17 Lab. Rel. Rep. 687 
(1946); Matter of B. F. Goodrich Co., 65 N.L.R.B. No. 58, 17 Lab. Rel. Rep. 692 (1946). 

4 Matter of Jones & Laughlin Steel Corp., 66 N.L.R.B. No. 51,17 Lab. Rel. Rep. 971 
(1946); cf. Matter of Industrial Collieries Corp., 65 N.L.R.B. No. 118, 17 Lab. Rel. Rep. 785 
(1946). 
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The House of Representatives passed the Case Bill, later rejected by the 
Senate, which would have denied supervisory employees the protection of the ~ 
Wagner Act altogether.’ The Chrysler Corporation, in its new contract with the 
United Automobile Workers of America, insisted upon and got an acknowledg- 
ment by the union that supervisory employees were a part of management and 
a promise that the union would neither seek to organize foreman nor bargain for 
them.* The Packard Motor Car Company and the Foremen’s Association of 
America are seeking a United States Supreme Court adjudication of the status 
of foremen under the Wagner Act.’ The coal mining operators are planning a 
court fight against the National Labor Relations Board’s recent decision sanc- 
tioning affiliation.* These developments underscore the great importance of the 
foreman issue in management and labor relations today. 

At the time when the Wagner Act was passed there were no significant or- 
ganizations of supervisory employees. In the few industries where they were 
organized, notably in the building and printing trades, they usually belonged to 
the same unions as the production workers but were precluded in one way or 
another from exercising much influence in union affairs.® In the maritime and 
railroad industries and in the Postal Service, some significant unions composed 
of only supervisory employees had developed, but prior to the Wagner Act they 
had raised no special problems."® 

The basic impulses toward large scale unionization of foremen were of com- 
paratively recent origin and inextricably linked with the development of mass- 
production industries and the coming of age of the industrial unions. At one 


time the foreman exercised considerable discretionary power and was vested 
with many of the prerogatives of management. He hired, fired, had considerable 


5H. Res. 5262, 79th Cong. 2d Sess. (February 7, 1946); rejected by Senate Committee on 
Education and Labor, which substituted the Federal Mediation Bill of 1946, 17 Lab. Rel. _ 
1012 (1946). Section 12 (b) of the Case Bill provided that, “Hereafter, no 
ployee shall have the status of an ‘employee’ for the purposes of Sections 7, 8, ead of oe 
National Labor Relations Act.” 17 Lab. Rel. Rep. 748 (1946). An Alabama statute (Ala. 
Gen’l Acts, 1943 Session, No. 298, § 16 [1943]) makes it unlawful for any rank and file labor 
organization to accept any executive, professional, or supervisory employee as a member; and 
it is made unlawful for such persons to obtain membership in such an organization. Dodd, 
Some State Legislatures Go to War—on Unions, 29 Iowa L. Rev. 148, 168 (1944). 


6 See 17 Lab. Rel. Rep. 775 (1946). It is interesting to note that in 1939 the UAW made 
the same agreement with the Chrysler Corporation, thus terminating an attempt by the 
CIO to organize foremen in the automotive industry. 5 Lab. Rel. Rep. 355 (1939). 

7 The Packard Motor Company has appealed to the Circuit Court of Appeals for the Sixth 
Circuit from the decision of the Board in Matter of Packard Motor Car Co., 64 N.L.R.B. 
No. 204, 17 Lab. Rel. Rep. 506 (1945), and 61 N.L.R.B. 4 (1945). 

* 17 Lab. Rel Rep. 1011 (1946); Chicago Sun, p. 3, col. 6 (March 8, 1946). 

*Slichter Report, op. cit. supra, note 1, at 49; U.S. Dept. of Labor, Union Membership 
and Collective Bargaining by Foremen (1943); American Management Association, Research 
Report No. 6, The Unionization of Foremen (1945); Northrup, The Foremen’s Association of 
America, 23 Harv. Bus. Rev. 187 (1945); The Foreman Abdicates, 32 Fortune, No. 3, at 150 
(Sept., 1945). 

*¢ See note 9, supra. 
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voice in the setting of production schedules and wage rates, imposed discipline, 
and enjoyed a substantial wage differential over the rank and file workers. With 
increasing specialization and centralization of control, the foreman’s status 
deteriorated. The industrial engineer’s slide rule supplanted the foreman’s rule 
of thumb, and the centralized personnel manager took over the hiring and firing 
functions. With the growth of industrial unions the foreman’s disciplinary 
function was circumscribed by grievance procedures invoked by the shop 
steward and taken to top management as a matter of course. Foremen’s wages 
lagged behind the increases obtained by the rank and file through their unions, 
and foremen’s insecurity of tenure was pointed up by the production workers’ 
acquisition of seniority rights and right of appeal against dismissal without 
cause. The war accentuated and accelerated these developments. Production 
workers received substantial wage increases, due, primarily, to time and a half 
and double time provisions which the average foreman on a flat salary could not 
get because of the wage-stabilization program. Then, too, during the war, there 
was a tremendous increase in the number of foremen, all facing the probability 
of demotion or layoff with attendant loss of seniority at the war’s end. The fore- 
man’s loss of status and increasing insecurity resulting from these developments 
made recourse to organization for collective bargaining purposes inevitable." 
By 1942, powerful supervisory-employee unions had sprung up in industries 
which had had no previous history of this phenomenon.” 

In 1940 the Mine Officials’ Union of America, an independent supervisors’ 
union, was organized in the coal mining industry. The union enjoyed only 
mediocre success until its certification as an appropriate bargaining unit by 
the NLRB in 1942. Immediately thereafter the union affiliated with John L. 
Lewis’ United Mine Workers, changed its name to the United Clerical, Tech- 
nical and Supervisory Employees of America, (UCTSE), division of District 50, 
and by 1943 claimed a membership of some 14,000 persons." The Foremen’s 


™* See Daykin, The Status of Supervisory Employees under the National Labor Relations 
Act, 29 Iowa L. Rev. 297, 313 (1944). 


™ For a detailed account see Matter of Packard Motor Car Co., 61 N.L.R.B. 4, 9 (1945), 
Matter of Maryland Drydock Co., 49 N.L.R.B. 733, 742 (1943); Slichter Report, op. cit. supra; 
note 1, at 38; Northrup, op. cit. supra, note 9. For a somewhat emotional treatment of the 
foreman’s problems see Roethlisberger, The Foreman: Master and Victim of Double Talk, 
23 Harv. Bus. Rev. 283 (1945). See also Hearings before the Committee on Military Affairs, 
House of Representatives, 78th Cong., rst Sess., on H. R. 2239, H. R. 1742, H. R. 1728, and 
H. R. 992, Full Utilization of Manpower (1943), referred to hereafter as Hearings on the Smith 
Bill. 

13 “At the time of the original representations by the MOU, the UMWA constitution barred 
supervisors from membership. In October, 1942, however, the UMWA constitution was amend- 
ed by the addition of the following clause: ‘The International Executive Board may, in its 
discretion, provide rules and regulations upon which supervisory and other employees may be 
admitted to membership.’ In February, 1943, the UMWA’s International Executive Board, 
acting on a petition of the MOU and pursuant to the amended constitution, passed a resolu- 
tion admitting members of the MOU to individual membership in the UMWA as of April 1, 
1943, the date on which the outstanding contracts between the UMWA and the coal operators 
expired. The MOU thereupon ceased to exist. 

“Originally, the International Executive Board of the UMWA planned to have the super- 
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Association of America (FAA), composed exclusively of supervisory employees, 
was organized in 1941 in the automobile industry. The FAA had phenomenal 
success, branched out into other industries, and in 1945 had more than 32,000 
members.'4 Other unions of supervisory employees have been organized, par- 
ticularly during the war, but the FAA has been the most articulate and de- 
termined group seeking a seat at the bargaining table. The strength which 
these organizations had attained was illustrated by the serious strikes of the - 
FAA” and the UCTSE* in the automobile and coal mining industries subse- 
quent to the Board’s decision in Mater of Maryland Drydock Co.," placing 
supervisory employees outside the protection of the Wagner Act."* 

The issues raised by the rapid growth of supervisory employees’ unions seek- 
ing collective bargaining rights have been unique and explosive. Besides em- 
ployers’ normal reluctance to any extension of collective bargaining privileges,”° 


visors admitted as members of rank and file locals. However, in October, 1943, the Executive 
Board wisely altered this plan. It created the UCTSE to organize supervisors, clerical and 
technical employees in the coal mining industry.” Matter of Jones & Laughlin Steel Corp., 66 
N.L.R.B. No. 51 (cost), pees 10 of memorandum of decision; National War Labor Board, 
Report and Findings of the Panel on Coal Supervisors 7 (1945), hereafter referred to as Coal 
Panel Report; Report, American Management Association, op. cit. supra, note 9, at 17. 

4Slichter Report, op. cit. supra, note 1, at 21; Collective Bargaining Seminar, No. 8, 
Foremen’s Unions, Univ. Chi. Indust. Relations Center (1945); Report, American Man- 
agement Association, op. cit. supra, note 9, at 8; The Foreman Abdicates, 32 Fortune, No. 3, at 
150 (Sept., 1945); Northrup, op. cit. supra, note 9. 

8 In 1939, the United Automobile Workers of America began organizing foremen in the 
Detroit area but this development was short-lived when the automobile manufacturers took 
a strong adverse stand; the UAW, more concerned with its rank and file members, withdrew 
their support. Slichter Report, op. cit. — 1, at 21. Soe FAD bee exgatanl siger- 
visors in the shipbuilding industries, but only on the very lowest 
tional Society of America with cs members, mainly 
organizing foremen in separate locals. In addition, independent foremen’s unions sprung up in 
individual plants which were engaged in war production. Report, American Management 
Association, op. cit. supra, note 9, at 20. 

‘6 The FAA engaged in a twenty-day stoppage of production in seventeen Detroit war 
plants in April and May, 1944, in an all-out bid for company recognition. Report, American 
Management Association, op. cit. supra, note 9, at 13. 

17 The strikes called by the UCTSE in July and August, 1944, seriously affected mining 
in “.... upwards of Mp an eee oe companies in Pennsylvania, West Virginia, 
Kentucky and Alabama,” Coal Panel See cit. supra, note 13, at 1. 

"8 49 N.L.R.B. 733 (1943). 


9 Panels in each instance were appointed by the National War Labor Board to determine 
ped soca be Brrctrccir aberener hy Revd ork pontine rerone 4. bg 
ve bargaining agreements with management was found to be the underlying complaint— 

thio deaptte the feck that the lnnus was ectelde the furtedictiols of the poncls: 
2° “T also believe that there should be added to the Four Freedoms we speak so much 


about, another freedom—the Freedom of Opportunity, or perhaps it should be called the Free- 
dom of Individual Initiative. 


“Tf the foreman is willing to trade his faith in his ability to get ahead on the basis of his 
own individual initiative for the lulling influence or the creeping paralysis of mass security on 
a lower standard of living, he does not have the stuff that it takes.” Coen, The Foreman as a 


Part of Management, 66 Mechanical Engineering 249, 250 (April, 1944). (Mr. Coen is’ Direc- 
tor of Labor Relations, General Motors Corporation.) 
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they have more cogent objections to bargaining with supervisory employees. 
They believe that this development would represent a fundamental encroach- 
ment upon management’s prerogatives and would deprive them of considerable 
control over their business. It is further argued that the productive efficiency 
of industrial plants would be seriously impaired, output would decline and over- 
all production costs would soar.” These beliefs are predicated upon several 
basic assumptions. Management’s main contention is that supervisory em- 
ployees are an integral part of management who if unionized would have their 
loyalties divided and would, in effect, “‘be sitting on both sides of the bargaining 
table.”’ Further, if employees on the lower supervisory levels are permitted to 
engage in collective bargaining, it is argued that there is no limitation as to how 
high up the managerial ladder the right will be extended, to the growing im- 
pairment of the managerial function.*? Most important of all, management 
asserts that even granting that collective bargaining by supervisory employees 
completely independent of the rank and file unions might conceivably work 
out, the supervisory employees, if not absorbed outright by the more powerful 
production workers’ organizations, are more or less vulnerable to their domina- 
tion and under these conditions management cannot hope to function effec- 
tively.*4 

Confronted with this conflict of interests, the Board found its task made more 
difficult by the complete lack of any legislative guide other than the broad ex- 
pressions of policy in the Wagner Act.*5 Not only was there no express provision 
for supervisory employees, but there were no references to supervisory employ- 


* See the testimony of management representatives in the Hearings on the Smith Bill. 
op. cit. supra, note 12. Charles E. Wilson, president of General Motors Corporation stated: 
“ Apparently in industry now we are afraid that if the foremen join workmen’s unions, the 
workmen will take the plants over. I think that is a reasonably anticipated event.” Ibid., at 76. 


* Thid., at or. 
23 See note 34, infra. 


«4 “When foremen are conceded to have the right to organize they also have the right to 
choose their representatives and affiliations. The three large national unions, the American 
Federation of Labor, the Congress of Industrial Organizations, and District No. 50 of the 
United Mine Workers, will by the nature of the case, actively compete for the affiliation of 
these foremen’s unions. When the foremen’s union in a particular plant affiliates with a 
national labor organization such as the American Federation of Labor while the union of 
workmen they supervise is affiliated with a rival organization such as the Congress of Indus- 
trial Organization [sic] or District No. 50 of the United Mine Workers, it is easy to visualize 
the complete break-down of authority and internal plant discipline that will result. Thus a 
law which was ostensibly passed by Congress to promote industrial peace will have produced 
a condition of industrial anarchy.” Hearings on the Smith Bill, op. cit. supra, note 12, at 64. 


*s “Tt is hereby declared to be the policy of the United States to eliminate the causes of cer- 
tain substantial obstructions to the free flow of commerce and to mitigate and eliminate these 
obstructions when they have occurred by encouraging the practice and procedure of collective 
bargaining and by protecting the exercise by workers of full freedom of association, self- 
organization, and designation of representatives of their own choosing, for the purpose of 
negotiating the terms and conditions of their employment or other mutual aid or protection.” 
National Labor Relations Act § 1, 49 Stat. 449 (1935), 29 U.S,C.A. § 151 (1942). 
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ees in the Congressional hearings or debates on the act. In short, there was no 
evidence that Congress envisaged the problem, much less manifested its intent 
with regard to it.”* Furthermore, the previous experience of the Board with 
supervisory employees was of no help in its approach to these issues. Previous to 
the growth of foremen’s unions, the thrust of the Board’s decisions in cases in- 
volving supervisory employees had been to safeguard the rights of the rank and 
file, under section 8 of the act, against undue and illegal influence by repre- 
sentatives of management, i.e., supervisory employees.” : 

In view of this background it is not surprising that the Board’s decisions have 
been neither consistent nor unanimous. Today the majority holds that super- 
visory employees cannot be denied the bargaining privileges of the Wagner Act. 
To arrive at this position the Board has reversed itself twice within the past four 
years. In this conflict between the two divergent views, Ex-chairman Millis and 
Member Reilly have been the chief antagonists. 

The first case to come before the Board specifically raising the question as to 
whether supervisory employees came under the act was in 1942 in Matter of 
Union Collieries Coal Co.,* when a local of the then independent Mine 
Officials Union of America sought certification as an appropriate bargaining 
unit. Chairman Millis and Member Leiserson took the position that super- 
visory employees were employees within the broad definition of section 2(3) of 
the act”® and so entitled to certification. Member Reilly dissented.** In Matter of 
Godchaux Sugars, Inc.,* decided a month later, the Board first passed on a case 
of affiliation and certified a CIO local composed of working and non-working 
foremen. 

The essential issue presented here is whether supervisory personnel are to be de- 
nied statutory protection of those rights [i.e. to organize and bargain collectively] 

46 “There is nothing, however, in the committee reports or in the debates in the House and 


Senate which would indicate that this specific problem [i.e., supervisory employees) was ever 
considered by the Congress.” Matter of Maryland Drydock Co., 49 N.L.R.B. 733, 738 (1943). 


27 See N.L.R.B. v. Link-Belt Co., 311 U.S. 584 (1941); H. J. Heinz Co. v. N.L.R.B., 
311 US. LAY ar eR OE eagle ne ap cane Hae 
visory employees had induced production workers to sign up with the company union. How- 
ever, supervisory employees were also held to be “employees” under the act and entitled to 
the protection provided in section 8 of the act against discrimination and unfair labor prac- 
tices, N.L.R.B. v. Skinner & Kennedy Stationery Co., 113 F. 2d 667, 671 (C.C.A. 8th, 1940). 
For an exhaustive analysis of this phase of the problem of supervisory employees, see Daykin, 
op. cit. supra, note 11. 


8 44 N.L.R.B. 165 (1942). 
» “The term ‘employee’ shall include any employee . . . .” except farm workers and domes- 


tic help. National Labor Relations Act § 2 (3), 49 Stat. 440, 45° (1935), 29 U.S.C.A. § 152 (3) 
(1942) (italics added). 


3° In every subsequent case dealing with the appropriateness of units of supervisory em- 
ployees for collective bargaining under the Wagner Act, Member Reilly has held that they are 
not appropriate. 


3* 44 N.L.R.B. 874 (1942). 
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merely because they have selected a representative which is an affiliate of the same 
parent organization as is the spokesman for subordinate employees. We think not. 

The right given to employees to select representatives of their own choosing “is a 
fundamental right... . .”# 

In 1943, Member Leiserson left the Board and new Member Houston joined 
with Reilly in Matter of Maryland Drydock Co.* to overthrow the two previous 
decisions. This case dealt with a group of minor supervisory employees who 
asked either to be incorporated into the existing CIO unit of non-supervisory 
employees, or to be certified as a separate CIO local. Here Chairman Millis and 
Member Reilly first spelled out in detail their divergent views as to the applica- 
bility of the Wagner Act to supervisory employees. Member Reilly argued that 
the language of section 2(3) was so broad that in the absence of any evidence of 
Congressional intent from outside sources, Congress obviously could not have 
meant to include all the persons who could be included within the definition of 
“employee.” Thus the question of whether or not to certify a particular unit as 
appropriate for collective bargaining was one reserved to the administrative 
discretion of the Board under section 9(b), and therefore supervisory employees 
could be denied certification. His policy arguments against certification were 
substantially the same as those advanced by management.?4 

He emphasized that not only would supervisory employees affiliated with a 
rank and file union be inappropriate but also independent foremen’s unions 
would be denied certification: 

For, although supervisors may nominally constitute a separate bargaining unit, it is 
clear that they may—as they did in the case at bar—affiliate with and designate as 
their representative the same union which represents their subordinates.* 

Chairman Millis, in his dissent, elaborated the position upon which the 
previous foremen cases had been decided. He branded Member Reilly’s legal 
argument as an unauthorized limitation on the Wagner Act** and proceeded to 
question the validity of the majority’s policy arguments. He concluded that 
supervisors in mass production are a group of employees whose right to organize and 
bargain collectively under the protection of the Act should no more be denied than that 
of any other group of employees. Bargaining through separate units, with their own 
organizations, or in separate local unions affiliated with the internationals to which the 
rank and file are affiliated, or even through the same union as represents the rank and 

» Thid., at 877. 33 49 N.L.R.B. 733 (1943). 

Dealer athaabompene sector ye gamecrar Rampling wn. a piety 


techniques, and militate against effectuation of the policies of the Act.” 


38 Thid., at 741. 

36“Manifestly to engraft upon the Act an amendment which denies to a substantial seg- 
ment of employees as a class the protection vouchsafed therein to all ‘employees’ is not within 
the permissible bounds of administrative discretion. It is otministentive legislation.” Ibid., 
at 743. 
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file, no problems should arise which are not susceptible of solution as indicated above. 
The policy established by the majority attempts to prevent difficulties from arising 
through foremen’s organization, by denying foremen’s organization the protection of 
the Act. This is a policy of negation, which does nothing towards a constructive solu- 
tion of the real problems of the foremen.37 

For two years after the Maryland Drydock decision all attempts by foremen 
to obtain certification by the Board in independent as well as affiliated unions 
were unsuccessful,3* although in Matter of Soss Manufacturing Co.** the Board 
unanimously held that foremen came under the Wagner Act to the extent of 
being protected from managerial discrimination because of union activities. 
The Board also continued to certify unions of supervisory employees in those 
industries in which there had been a history of bargaining by foremen antedat- 
ing the Wagner Act.** Then, in March, 1945, in Matter of Packard Motor Co.,* 
dealing with a unit of the Foremen’s Association of America, Member Houston 
changed his mind and sided with Chairman Millis to overthrow the Maryland 
Drydock ruling to the extent of holding that independent foremen’s unions 
were appropriate bargaining units under the act. 

Shortly after this case was decided, Chairman Millis resigned and was suc- 
ceeded by Paul M. Herzog, former chairman of the New York State Labor Re- 
lations Board.” In subsequent proceedings, when the Packard Motor Company 
failed to comply with the Board’s order, Chairman Herzog followed the line 
taken in the earlier Packard decision, expressly reserving, however, the question 
of affiliation.** In Matter of L. A. Young Spring & Wire Corp.,*4 decided January 


8, 1946, and dealing with a local of the Foremen’s Association of America, 
Chairman Herzog elaborated on the Packard ruling by stating that the Board 
not only should not, as a matter of policy, deny foremen the collective bargain- 
ing benefits of the Wagner Act, but that the Board could not, as a matter of law, 
exclude them. Again, the problem of affiliation was expressly reserved. 


37 Thid., at 749. 

38 Matter of General Motors Corp., 51 N.L.R.B. 457 (1943); Matter of Murray Corp. of 
America, 51 N.L.R.B. 94 (1943); Matter of Boeing Ai Aircraft Co., 51 N.L.R.B. 67 (1943.) 

39 56 N.L.R.B. 348 (1944). 

4° Matter of Ohio Barge Line, Inc., 59 N.L.R.B. 154 (1944); Matter of Jones & Laughlin 
Steel Corp., 54 N.L.R.B. 679 (1944); Matter of W. F. Hall Printing Co., 51 N.L.R.B. 640 
(1943). 

4*61 N.L.R.B. 4 (1945). 

4 The New York State Labor Relations Board never followed the lead of the N.L.R.B. in 
Matter of Maryland Drydock Co., but continued to hold that there was no bar to certification 
of supervisory employees a8 «clas. Matter of RKO Service Corp., 7 N.Y.S.L.R.B. 175 
(1944); Matter of Allegheny Poppa yg” cd ea agg 103 (1944); Matter of Bee 
Line Inc., 6 N.Y.S.L.R.B. 686 (1943). The Pennsylvania State Labor Relations Board has 
flowed the Maryland Drydock cae. Matter of Pittsburgh Railway Co., 42 P.S.L.R.B. 143 

1943). 
43 Packard Motor Car Co., 64 N.L.R.B. No. 204, 17 Lab. Rel. Rep. 506 (1945). 
4465 N.L.R.B. No. 59, 17 Lab. Rel. Rep. 687 (1946). 
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Then, in Matter of Jones & Laughlin Steel Corp.,“ decided March 7, 1946, the 
affiliation question came squarely before the Board when the United Clerical, 
Technical and Supervisory Employees sought certification as an appropriate 
bargaining agent for a unit of supervisory employees in one of the steel 
company’s captive coal mines. The majority of the Board, adverting to its line 
of reasoning in the early Godchaux case, held that 
the Act contains no specific language empowering the Board to disqualify a freely 
chosen, legitimate labor organization, not company-dominated, as the collective bar- 
gaining representative of persons already found to be “employees” within the Act 
Once the Board determines that certain employees are properly grouped, it has dis- 
charged its function under this section [9b]. As the statute is now written we find no 
authority to step beyond this point and, because of some concern as to what might 
be best for industry or even for employees, declare that certain employees may not 
express their uninhibited choice because the petitioner happens to be an affiliate of 
the labor organization which represents a company’s rank and file employees. 


In reversing the Maryland Drydock decision the Board has returned to the 
only sound legal position possible under the express language of the act. Mem- 
ber Reilly has never denied that foremen and other supervisors were employees 
under section 2(3)4’ of the act. His reliance upon section 9(b) as giving the 
Board the authority to deny certification to units of supervisory employees is 
untenable. Section 9(b) states: 

The Board shall decide in each case whether, in order to insure to employees the full 
benefit of their right to self-organization and to collective bargaining, and otherwise to 
effectuate the policies of this Act, the unit appropriate for the purposes of collective 
bargaining shall be the employer unit, craft unit, plant unit, or subdivision thereof.# 


As the present majority has repeatedly indicated, ‘This is language of classifi- 
cation and not of exclusion. It authorizes the Board fo select between alternatives 
as to which type of unit will best effectuate the policies of the Act; it gives us no 
license to hold that some persons who are ‘employees’ belong in no unit whatso- 
ever.’’49 

Even were Member Reilly’s construction of section 9(b) valid, the certifica- 
tion of units of supervisory employees would be the only sound approach which 
could be taken by the Board. The findings of the War Labor Board panels in 
the foremen’s disputes** and the testimony of the foremen in the hearings on the 
Smith Bill in 1943 afforded ample evidence that the foreman, at least in the 

4566 N.L.R.B. No. 51, 17 Lab. Rel. Rep. 971 (1946). 


46 Tbid., at 972. In Matter of Industrial Collieries Corp., 65 N.L.R.B. No. 118, 17 Lab. Rel. 
Rep. 785 (1946) decided one month earlier, the Board certified a union local of non-supervisory 
employees, clerks in the accounting department, as an appropriate bargaining unit even though 
it was affiliated with the UCTSE which organizes supervisory employees. While not squarely 
in point, the decision forecast the Board’s subsequent sanctioning of affiliation. 


47 Note 29, supra. 

4* National Labor Relations Act § 9 (b), 49 Stat. 453 (1935), 29 U.S.C.A. § 159(b) (1942). 
4° Matter of Maryland Drydock Co., 49 N.L.R.B. 733, 74% (1943). 

5° Note 19, supra. 5* Hearings on the Smith Bill, op. cit. supra, note 12. 
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coal and mass production industries, identifies himself more closely with labor 
than with management. If he is not given the opportunity extended to other 
employees to obtain the benefits of collective bargaining by means of the 
Wagner Act, he will—as the events following the Maryland decision illustrated 
—resort to strikes and other weapons of industrial strife. Since it is the express 
policy of the Wagner Act “‘. . . to eliminate the causes |i.e., labor disputes] of 
certain substantial obstruction to the free flow of commerce. . . . by encourag- 
ing the practice and procedure of collective bargaining . . . .,’’* the inclusion of 
supervisory employees’ unions under the act was imperative. 

To the argument that Congress did not provide for this problem and there- 
fore an administrative board should not assume the responsibility of deciding 
what is essentially a matter for legislative determination, Chairman Herzog has 
given the only possible answer: 

In the absence of any court decision, . . . . Congressional mandate, or other dec- 
laration of national policy to the contrary . . . . and in the further absence of proof that 
collective bargaining by supervisory employees has failed where it has been attempted, 
it is better that a Board dedicated to encouraging the bargaining process move forward, 


not backward, and continue to put a premium on the conference table rather than on 
harsh arbitrament of industrial war.s 


Once the Board had determined that supervisory employees came within the 
operation of the act, the subsequent decision that affiliation would be no bar to 
certification was essential. As Member Reilly has indicated, foremen’s groups 


can remain absolutely independent only at the sufference of the production- 
workers unions, which today usually have the power to break any strike of 
supervisory employees that they do not wish to support.54 Not only will the 
foremen find it necessary to enter into mutual pacts and agreements with the 
rank and file unions as they have done, but also the situation is such as ulti- 
mately to evolve into open affiliation. It is probable that one of the large rank 
and file unions would absorb any of the independent foremen’s unions, if it were 
to its interest to do so,5’ e.g., to prevent a rival union from taking over.** If the 


S* National Labor Relations Act § 1, 49 Stat. 449 (1935), 29 U.S.C.A. § 151 (1942). 

8s Matter of Packard Motor Car Co., 64 N.L.R.B. No. 204, 17 Lab. Rel. Rep. 506, 507 
(1945). 

4 Matter of Packard Motor Car Co., 61 N.L.R.B. 4 (1945). 

55 Thid., at 30. See Slichter Report, op. cit. supra, note 1, at 29. 

s¢ For example, the affiliation of the Mine Official’s Union with the UMW, note 13, supra; 
the affiliation of the plant guard unions with the CIO, Matter of Chrysler Corp., 44 N.L.R.B. 
881 (1942); Matter of Dravo Corp., 52 N.L.R.B. 322 (1943). 

57 “The efforts of independent organizations of foremen to retain their independence of rank 
and file organizations may or may not succeed. The rank and file may insist upon absorbing or 
controlling organizations of foremen in order to protect themselves against loss of employ- 
ment through strikes of foremen or in order to increase the bargaining power of the rank and 
file unions. A union of rank and file employees could threaten the independence of a foremen’s 
organization by offering to take the jobs of striking foremen. The outcome would depend in 
part upon the policy followed by employers.” Slichter Report, op. cit. supra, note 1, at 168. 

S*Note 24, supra. To date, the CIO has disavowed any designs on supervisory em- 
ployees despite some evidence to the contrary. See Slichter Report, op. cit. supra, note 1, at 28, 
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Board had not accepted affiliation it would have found itself hopelessly in- 
volved in drawing fictional distinctions so as to preserve the illusion of inde- 
pendence, or, as Member Reilly indicated in his dissent in the first Packard case, 
involved in a hopeless policing job. 

In the Jones & Laughlin case there is a strong implication that the Board has 
discarded Ex-chairman Millis’ limitation on affiliation, namely, that the super- 
visory employees had to be in “autonomous” locals in order to be certified, ex- 
cept in those industries having a history of mixed locals antedating the Wagner 
Act.5* In the light of the facts of this case showing complete domination of the 
UCTSE by the UMW even to the extent that the supervisory employees take 
the UMW oath and the UCTSE’s officers are appointed by the UMW,* the 
failure of the Board to discuss the question of autonomy in an otherwise volu- 
minous opinion seems significant. There would be good policy reasons in limit- 
ing certification to autonomous locals of supervisory employees with a close 
identity of interests, which could develop and articulate the group policy in the 
union meeting hall as well as at the bargaining table and not be subject to 
domination, as individuals, by the production workers." However, it is ques- 
tionable whether autonomy could be enforced without the Board’s becoming in- 


and the evidence of CIO support to the FAA presented in both Packard cases; see also, the 
very noncommittal testimony of Lee Pressman, general counsel, CIO, on this point in the 
Hearings on the Smith Bill, op. cit. supra, note 12, at 299. 

ss“. . I would be inclined to concur in the dismissal of the petitions in this particular 
case if the decision to do so were predicated upon the petitioning union’s failure to make proper 
provision for the organizational autonomy of the supervisors whom it seeks to represent.” 
Matter of Maryland Drydock Co., 49 N.L.R.B. 733, 744 (1943); Matter of Rochester & 
Pittsburgh Coal Co., 56 N.L.R.B. 1760, 1765 (1944); Matter of Cramp Shipbuilding Co., 
52 N.L.R.B. 309, 312 (1943). 


% Matter of Jones & Laughlin Steel Corp., 66 N.L.R.B. No. 51 (1946) (page 18 of memoran- 
dum of decision). 


*: “The Panel regards this intention of the Foremen’s Association [to remain independent] 
as important because the Panel does not believe that it is appropriate for supervisors, who are 
responsible for discipline, assignment of work, rate adjustments and promotions, who repre- 
sent the employers in handling the grievances of rank and file workers . . . to be subject 
to discipline by a union which is controlled directly or indirectly by the men whom they 
supervise.” Slichter Report, op. cit. supra, note 1, at 168. 

. there have been many instances in which foremen-union members, by virtue of their 
position as management representatives, have been able to exert minority control over 
unions composed of both supervisors and production workers; and other instances in which 
unions of production workers have organized and ‘taken over’ foremen to such an extent 
that the foremen cease to function as management representatives. Examples of the former 
are found among railway maintenance of way workers and East Coast longshoremen; examples 
of the latter, in the printing and building trades.” Northrup, op. cit. supra, note 9, at 194. 

Member Reilly has consistently expressed his fears that if affiliation is sanctioned, the 
supervisory employees might exercise undue influence over the rank and file union activities 
and their conduct would then be imputed to the employer, making him guilty of an unfair 
labor practice. These fears do not seem valid where the large international unions are con- 
cerned; and if this sort of thing does occur, the Board should be able to determine without too 
much difficulty whether the employer is involved. See Matter of Scullin Steel Co., 65 N.L.R.B. 
No. 219, 17 Lab. Rel. Rep. 930 (1946). 





Peraesgse BRaeS 


NOTES 343 


volved in difficulties similar to those which. would have arisen if it had attempt- 
ed to bar any form of affiliation. In the final analysis, control of the supervisors 
by the rank and file may be exercised in many indirect and informal ways, and 
all that the Board can effectively insist upon is that separate contracts be 
negotiated for the supervisory employees and that they be set up in separate 
locals. 


The primary safeguards against complete domination lie in the terms of the 
contracts that management negotiates with the unions.® Indicative of this is 
the fact that, although the Board has sanctioned affiliation, it may have offered 
management a means of avoiding the problem if, as seems likely, the Board 
follows the course it took in dealing with the plant-guards cases. The plant 
guards, if they were in a separate local, had been permitted by the Board to 
affiliate with, and designate as their bargaining agent, the parent rank and file 
union.*4 Then, in an unexpected decision, Chairman Herzog sided with Member 
Reilly to overthrow the established line of decisions,®s which had held that the 
production unions could not bargain away the right of the plant guards, granted 
by the Wagner Act, to designate the production union as its bargaining agent. 
The Board now holds that where the industrial union has contracted with 
management not to organize or take in the plant guards, the plant-guard unit 
cannot designate the industrial unit as its bargaining agent. If this decision is 


*: The Board is utilizing another safety factor in cases where there are common back- 
grounds, interests, and problems among different levels of supervisory employees, but where 
the top supervisors have power to affect changes in the status of the foremen. While the Board 
will not act to put them in separate units, it will require that the top supervisors vote separately 
and decide whether or not they wish to be included in the same bargaining unit as the others. 
Matter of Kelsey-Hayes Wheel Co., 66 N.L.R:B. No. 76, 17 Lab. Rel. Rep. 975 (1946); 
Matter of Midland Steel Products Co., 65 N.L.R.B. No. 177, 17 Lab. Rel. Rep. 858 (1946). 
Member Houston dissented in these cases, objecting to the separate election requirement. 


6s Thus the contract recently negotiated between the Kaiser-Frazer Corporation and the 
UAW provides that should the N.L.R.B. place supervisors in a unit for representation pur- 
poses, and if that unit selects the UAW to represent them, then these supervisory employees 
will be grouped in a separate local and the UAW will not request that the present contract be 
extended to them; 17 Lab. Rel. Rep. 846 (1946). The Ford and Chrysler Corporations, in their 
new contracts with the UAW, following @ more conservative pattern, provide that the UAW 
will not take in or represent supervisory employees in collective bargaining procedures; see 
note 6, supra. Ford has had a separate contract with the Foremen’s Association of America 
since November, 1942. 


4s Matter of Chrysler Corp., 44 N.L.R.B. 881 (1942); Matter of Dravo Corp, 52 N.L.R.B. 
322 (1943). 

*s Matter of Federal Motor Truck Co., 54 N.L.R.B. 984 (1944); Matter of Briggs Indiana 
Corp., 49 N.L.R.B. 920 (1943); Matter of Briggs Mfg. Co., 49 N.L.R.B. 57 (1943); Matter of 
Ford Motor Co., 47 N.L.R.B. 946 (1943); Matter of Packard Motor Car Co., 47 N.L.R.B. 
932 (1943). Since the production union cannot be required to represent the plant guards and 
inasmuch as “. . . . the agreement is not in the nature of a yellow-dog contract, extracted from 
a helpless individual employee, but was made as part of a collective bargaining between pre- 
sumptive equals,” the rationale of these cases in terms of the bargaining away of statutory 
rights seems-highly questionable. Matter of Briggs Indiana Corp., 63 N.L.R.B. 1270, 17 Lab. 
Rel. Rep. ‘167 (1945). 


*¢ Matter of Briggs Indiana Corp., 63 N.L.R.B. 1270 (1945). Member Houston dissented. 
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applied to supervisory employees, further affiliation of supervisory employees 
and rank and file unions may be forestalled for so long as management can get 
the rank and file union to contract not to organize or bargain for supervisory 
employees.*’ 

The Board has still to decide how high up the managerial ladder it will 
certify employees’ organizations as appropriate bargaining units. Theoretically, 
in a corporate organization, the stockholders are the “employers” while even 
high corporate officers fall into the category of “employees,” as defined in the 
act. Implicit in the Board’s certification decisions has been the application of a 
criterion in terms of “prerogatives of management,” in particular, the policy- 
making function, and the individual has been included in the bargaining unit 
in so far as he has or has not certain of these prerogatives.*® Thus the Board 
in the first Packard case’ was careful to spell out the subordinate position of the 
supervisory employees involved. However, in Mater of L. A. Young Spring & 
Wire Corp.™ the majority indicated that this was not conclusive. 


.... Wwe do not believe that the application of the Act, to foremen can or arbitrarily 
should be made to depend upon the type of industry involved, whether mass production 
or non-mass production, or upon the variation in the duties and responsibilities of foremen 
from company to company.” 


Where, if at all, the Board will draw the line’ is not determinable,” and it 
may, after all, be largely a hypothetical problem. Corporate officers, vested 


* See note 63, supra. In Matter of Jones & Laughlin Steel Corp., 66 N.L.R.B. No. 51, 
17 Lab. Rel. Rep. 971 (1946), the company attempted to invoke the doctrine of the Briggs 
case. The Board, however, found that the UMW had never contracted with the coal operators 
not to organize supervisory employees. This conclusion is in accord with the dissenting opinion 
of Member Gregory of the Coal Supervisors panel, Coal Panel Report, op. cit. supra, note 13, 
at 14. 

68 “ ‘Where will unionization end?’ he [C. E. Wilson, President of General Motors) asks, 
‘With the vice-presidents?’ Wilson does not like to quote a spectacular figure in Detroit, 
Matthew Smith, Secretary of the Mechanics Educational Society of America, but the in- 
dustry in general frequently refers to his remark that everybody but stockholders should be- 
long to unions and that his own is prepared to take in Wilson.” The Foreman Abdicates, 32 
Fortune, No. 3 at 150, 152 (Sept., 1945). 

% See Daykin, op. cit. supra, note 11, at 318. 7 61 N.L.R.B. 4 (1945). 

7 65 N.L.R.B. No. 59, 17 Lab. Rel. Rep. 687 (1946). 


 Thid., at 687 (italics added); Matter of B. F. Goodrich Co., 65 N.L.R.B. No. 58, 17 Lab. 
Rel. Rep. 692 (1946); Matter of Jones & Laughlin Steel Corp., 66 N.L.R.B. No. 51, 17 Lab. 
Rel. Rep. 971 (1946); Matter of Federal-Mogul Corp., 66 N.L.R.B. No. 70, 17 Lab. Rel. Rep. 
975 (1946); Matter of Celotex Corp., 66 N.L.R.B. No. —, 17 Lab. Rel. Rep. 984 (1946), 
holding that foremen are employees and “. . . . the nature of their duties and responsibilities is 
relevant only in so far as it relates to the proper grouping of the foremen for collective bargain- 
ing purposes.” 

73 The United States Supreme Court has held that determining who is an employee under 
the act “belongs to the usual administrative routine” of the Board. N.L.R.B. v. Hearst Publi- 
cations, Inc., 322 U.S. 111, 130 (1944). 

14 The Foremen’s Association of America, by its constitution, admits to membership any 
foreman of “good moral character” except the foremen “. . , . who is an employer of labor, 
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with all or most of the prerogatives of management, are not likely to feel the 
need for collective-bargaining procedures to further their ends in the pre- 
dictable future. 

Management and labor have been hard put in having to base their line of 
conduct upon the vagaries of a fluctuating administrative body applying an act 
which makes no explicit provision for the class of persons involved. Since the 
Wagner Act was passed in 1936, changing conditions, unforeseen by the law- 
makers, have revealed certain more or less serious flaws and omissions in the 
act.”5 Among these is the omission of an expression of legislative intent as to 
supervisory employees. While the Board’s current position with respect to 
supervisory employees is sound and will most probably be upheld by the 
Supreme Court,’ the decision which the Board has been forced to make is one 
of basic policy and should be made not by an administrative agency but by 
Congress.’? However, it is extremely doubtful whether Congress will furnish 
the Board with a new set of rules in labor-management relations. As long as the 
balance of power in Congress remains as precarious as it currently is, it is to be 
expected that Congress will, by default, allow the National Labor Relations 
Board and the courts to continue to establish the rules as they proceed from 
case to case. Despite the obvious inadequacies of this course, it is preferable to 
any of the legislation dealing with the problem that has been up for Congres- 
sional consideration.”* Furthermore, no hard and fast rules can be laid down 
that would obviate the need for administrative discretion in particular cases, 


unless legislation is adopted categorically excluding supervisory employees from 


or individual in a position to act as negotiator in the interest of employer policy.” Northrup, 
op. cit. supra, note 9, at 190. The New York State Labor Relations Board, applying a “‘pre- 
rogatives of management” test, has held that motion-picture theatre managers may form a 
unit appropriate for collective bargaining. Matter of RKO Service Corp., 7 N.Y.S.L.R.B. 
175 (1944). 


Ree eet penal in Ds (he Sei ani er eee 2 er a 
dent to the organization of the CIO and the ensuing dual unionism. 


76 There is language in the opinions of the Supreme Court indicating that if and when the 
Packard and Jones & Laughlin cases reach the Court (see note 7, supra) the Board’s findings 
may be treated as conclusive. See N.L.R.B. v. Hearst Publications, Inc., 322 U.S. 111, 
130 frets. N.L.R.B. v. Nevada Consolidated Copper Corp., 316 U.S. 10%, 106 (1942). In 
any event, the Court, like the Board, can only work within the framework of the present act. 


7 Chairman Herzog, appearing before the Senate Education and Labor Committee in 
hearings on the Case Labor Bill on February 28, 1946, testified that “‘as to the NLRB’s views 
on the proposed definition of ‘employee’ [note 5, supra] to exclude supervisory employees from 
the coverage of the Wagner Act . . . . the Board unanimously agreed that this question was a 
broad one of national policy on which it ought not to advise the Congress.” 17 Lab. Rel. 
Rep. 879, 880 (1946). 


7 The Case Bill would have excluded foremen from the protection of the Wagner Act; the 
Smith Bill would have forbidden supervisory employees from joining a union under penalty 
of being drafted. 
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joining unions.”® The passing of such legislation, if constitutional, would offer 
no real solution to the management-foreman problem and would only lead to 
the sort of strife that the Wagner Act was designed to avoid." 


THE SHERMAN ACT AND THE MOTION PICTURE INDUSTRY 


The application of the Sherman Act to the motion picture industry has been 
long continued and erratic. This uncertainty as to the position of the industry 
within the framework of the antitrust laws has been most noticeable during the 
past eight years. In 1938 the Government brought a suit against the eight 
major producer-distributors the main purpose of which was to divest five of the 
defendants of their exhibition houses." In 1940 the Government acquiesced in a 
consent decree under which the industry was given three years in which to 
govern itself.* Currently the Government is once again seeking to divest the so- 
called majors of their exhibition interest. The merit of the consent decree is 
basic to the present dispute. The Government premises its request for divesti- 
ture upon the inadequacy of the decree. The defendants insist that the decree 
was a satisfactory solution to the complex of problems which resulted from the 


7 See Northrup, Unionization of Foremen, 21 Harv. Bus. Rev. 496, 504 (1943). 


*° Chairman Herzog, in his testimony on the Case Bill, op. cit. supra, note 77, at 880, 
called attention to the following possible courses Congress might take: 

“One would be to leave the Wagner Act in its present form, relying upon the Board and the 
courts to determine which policy is most consistent with the Act. A second would be to 
protect supervisory employees against discrimination but not to require employers to bargain 
with the union they might select. A third would be to require employers to bargain with an 
independent, unaffiliated union of supervisory employees, but to remove the obligation where 
foremen select a union affiliated with an organization chosen by rank and file employees. 
A fourth alternative would be to adopt the bill as it passed the House. A fifth would be to 
change the definition of supervisory employee so as to afford Wagner Act protection to minor 
supervisory employees only.” 


* United States v. Paramount Pictures, Civil Action No. 87-273 (D.C. N.Y., 1938). Of 
the eight defendants, Twentieth-Century Fox, Loew’s, Paramount Pictures, Radio-Keith- 
Orpheum, and Warner Brothers (the “Big Five”) are engaged in both the production and dis- 
tribution of motion pictures and also have extensive holdings in the exhibition end of the 
industry. The other defendants, known as the “Little Three,” are Columbia Pictures, Uni- 
versal Corporation, and United Artists Corporation. Columbia and Universal engage in the 
production and distribution of film but do not operate any theaters. United Artists distributes 
motion pictures. See Plaintiff’s Trial Brief, filed September, 1945, United States v. Paramount 
Pictures, Civil Action No. 87-273 (D.C. N.Y., 1938) (hereinafter referred to as Plaintiff’s 
First Brief). 


* C.C.H. Trade Reg. Serv. (8th ed., 1940) J 25,558. 

3 By section 21 of the consent decree, the Government agreed to refrain from divorcement 
proceedings for three years. At the expiration of this period negotiations for a new decree 
were commenced. Since the producer-exhibitors refused to agree to divestiture, which the 
Government regarded as essential, the case was again brought to trial. Plaintiff’s First Brief 4. 
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attempt to apply the Sherman Act to the motion picture industry.‘ It is the 
purpose of this note to analyze the 1940 consent decree in the light of the Sher- 
man Act and to consider the sufficiency of the Government’s request for divesti- 
ture. A scrutiny of the decree will suggest why the Government has now re- 
turned to the position assumed in 1938. It will also serve to point up the impli- 
cations of the Government’s concentration upon divestiture as the main pre- 
requisite to the operation of competitive forces within the industry. It is possi- 
ble that this emphasis may lead the Government, even if it is successful in 
obtaining divestiture, to agree to much of the industrial system which the de- 
cree accepted or established. 

By 1938 the motion picture industry had put its tumultuous adolescence be- 
hind it and was operating in a rigid, if not completely disciplined, maturity. Out 
of the early struggle and confusion a definite pattern of control had developed. 
The production, distribution, and exhibition of motion pictures was dominated 
by eight organizations. Five of these so-called majors either owned or were 
affiliated with circuits of exhibition houses.s Through this integrated system the 
large share of the industry’s capital and income was channeled.‘ As vertical 
affiliation progressed, there was combination at the exhibitor level into circuits 
of theaters not controlled by the majors.’ Although the great majority of the 
theaters remained independent, the vertical integration and horizontal combi- 
nation, reinforced by unique trade practices, resulted in a steady deterioration 
of the position of the independent exhibitor. By exercising what they claim to be 
their copyright privileges, the major producer-distributors were able to 
impose upon the industry practices which insured the dominance of the 
majors. These trade practices were incorporated into the license contracts 


4“... the consent decree stands as recognition of an appropriate way to deal with many of 
these matters, approved by the court and by the Government.” Argument for Paramount, Argu- 
ments, p. 85, United States v. Paramount Pictures, Civil Action No. 87-273 (D.C. N.Y., 1938) 
(hereinafter referred to as Arguments). 


5 See note 1, supra. 


* The Big Five and their three satellites receive a major portion of the profits at each level 
of the industry. They produce over 70 per cent of the domestic features. So complete is their 
control over distribution that no independent distributor has ever released more than 1 per 
cent of the features in any year, while the total features released by all independent exhibitors 
has never exceeded 5 per cent. Temporary National Economic Committee, United States 
Senate, Monograph 43,. The Motion Picture Industry—A Pattern of Control 8-9 (1941). At 
the exhibition level, the Big Five, while owning only 16 per cent of the nation’s 17,000 theaters, 
control more than 80 per cent of the metropolitan first-run houses. They control exhibition 
in all cities with populations over 1,000,000 and in over 70 per cent of the next 375 cities 
(pop. 25,000 to 1,000,000). In cities of 250,000 affiliated theaters have secured as much as 
two-thirds of the total admissions paid. Ibid., at 11. 


7 In several instances these independent circuits have almost completely suppressed com- 
petition within the areas in which they operate. See United States v. Crescent Amusement 
Co., 323 U.S. 173 (1945); United States v. Schine Chain Theaters, C.C.H. Trade Reg. Serv. 
(oth ed.,  t04s) {57,413 (D.C. N.Y., 1945). It should be noted, however, that the gross annual 
receipts of the RKO chain, the least extensive of the Big Five, are estimated to be more than 
five times as great as those of any independent circuit. Plaintiff’s First Brief, App. A, at 10. 
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entered into between the distributor and the exhibitor. Films were licensed in 
advance of their production and in blocks covering all or a large percentage of 
the contemplated production for the following season. Theaters were roughly 
classified according to their merits as revenue producers, and were allotted 
“runs.” First-run rights were generally allotted to the large metropolitan the- 
aters which were affiliated with the producer-distributors.* In order to protect 
the high admission prices charged by the first-run theaters from competition of 
subsequent runs, a period of “clearance” was established between successive 
runs.? The leverage exerted by the major producers through control of the most 
desirable outlets effectively guaranteed the operation of these practices."® The 
industry had become a hierarchy in which each member was assigned a definite 
status." The rigidity of the system effectively discouraged the entrance of new 


* The Government’s estimates, based upon the testimony of a Loew’s executive, are that 
71 per cent of all the first-run theaters in ninety-two major cities are affiliated with one or 
more of the defendants. Plaintiff’s Brief, filed December, 1945, p. 14, United States v. Para- 
mount Pictures, Civil Action No. 87-273 (D.C. N.Y., 1938) (hereinafter referred to as Plain- 
tiff’s Second Brief). 

9 In partial consideration for the rental paid by a prior-run exhibitor the distributor agreed 
in the license contract to withhold each picture from other exhibitors in the same area for a 
specified period of time commencing with the expiration of the original exhibitor’s run. Fre- 
quently, these time and area clearance schedules were expressly geared to admission prices. 
In Minneapolis, for example, the following provisions were incorporated in license agree- 
ments between RKO and Paramount: “28 days over Uptown, 42 days over 30 cent houses, 
56 days over 25 cent houses, 70 days over 20 cent houses. ” Plaintiff’s First Brief, at 20. 
The provisions in the license agreements for runs and clearance were supplemented by pro- 
visions establishing minimum prices which could be charged by the theater exhibiting the film. 
Furthermore, under the license contract the distributor had the right to audit the exhibitor’s 
receipts from films which were licensed on a percentage basis, and provision was made for 
reports on the admission prices charged and the number of admissions sold. Each license 
agreement stipulated that subsequent run theaters could not advertise a coming attraction 
until after its first-run engagement had been concluded. Samples of the license agreements of 
each distributor-defendant appear in Plaintiff’s First Brief, App. B. 

*° The Government’s allegations of discrimination and monopoly have not been based solely 
upon the ownership of theaters by the defendants. The Government also alleges that the 
monopolistic structure of the industry has been maintained by means of cross-licensihg agree- 
ments between the defendants. “By cross-licensing we do not mean the execution of a single 
agreement by two distributor members of these combinations with two or more exhibitor 
members. What happens is that Loew, for example, as a distributor, licenses its films to Para- 
mount, as an exhibitor, by agreements which are generally separately executed by nominally 
different corporate entities than those involved in the license agreements made by Paramount 
as a distributor with the theatres controlled by Loew Inasmuch as these licenses gen- 
erally provide for the computation of film rental in terms of a percentage of the gross receipts 
realized up to a certain figure calculated to yield the exhibitor an agreed margin of profit plus 
an equal sharing of receipts in excess of that figure, their net effect is to give each combina- 
tion a share in the theatre operating profits of the others and a vested interest in promoting 
the business of theatres affiliated with these combinations at the expense of independent com- 
petitors.” Plaintiff’s First Brief 21-22. 

™ One example of the stratification in the industry is the “Chicago System.” Films are 
first exhibited in the large “Loop” theaters. After this run there is a waiting period of three 
weeks during which the film is not exhibited in the city. The film is then given to a succession 
of outlying theaters according to their classification as A, B, or C “pre-release” or “ 
release” theaters. Each subsequent run is under obligation’ to maintain certain minimum 
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capital and prevented the operation of competitive forces within the industry. 
Although a continual stream of state and federal antitrust suits by private 
parties” and the Government" suggested the extent to which an anti-competi- 
tive pattern had been established in the industry, the suits did not challenge the 


prices. If the exhibitor violates any of the provisions of his license respecting runs, prices, 
or clearances, he forfeits his license. 

The difficulty facing any independent theater-owner in Chicago who attempted to secure 
a more advantageous run has received public attention in connection with the successful 
triple-damage action recently brought against the “majors” by the owner of an independent 
theater. The plaintiff complained of the concerted refusals by the distributor-defendants to 
allot her theater a “C pre-release” classification, and was awarded a judgment of $360,000. 
The circuit court, while conceding that a jury might find the Chicago system an illegal con- 
spiracy, reversed the award on the ground that damages had not been adequately proved. 
Bigelow v. RKO Radio Pictures, 150 F. 2d 877 (C.C.A. 7th, 194). On appeal to the Supreme 
Court, the judgment of the circuit court was reversed and the original award affirmed. 66 Sup. 
Ct. 574 (1946). 


% See, for example, Love v. Kozy Theater Co., 193 Ky. 336, 236 S.W. 243 (1921) (specific 
performance of lease refused on ground that directors of local circuit were using plaintiff's 
theater to monopolize exhibition); Peekskill Theatre, Inc. v. Advance Theatrical Co. of New 
York, 206 App. Div. 138, 200 N.Y. Supp. 726 (1923) (injunction granted against exhibitors 
restraining them from coercing distributors into boycotting the plaintiff); Majestic Theatre 
Co. v. United Artists Corp., 43 F. 2d 991 (D.C. Conn., 1930) (concerted refusal to deal except 
under terms of standard contract held an illegal conspiracy); Youngclaus v. Omaha Film 
Board of Trade, 60 F. 2d 538 (D.C. Neb., 1932) (distributors’ uniform clearance schedules held 
an unreasonable restraint); Fraxam Amusement Corp. v. Skouras Theatre Corp., 113 N.J. Eq. 
509, 167 Atl. 672 (1933) (overbuying by affiliated circuits not sufficient grounds for preliminary 
injunction); Glass v. Hoblitzelle, 83 S.W. 2d 796 (Tex. Civ. App., 1935) (prior run exhibitor 
contracting with distributor to impose minimum-price restrictions on plaintiff; state laws 
held inapplicable since commerce was interstate); First National Pictures v. Robison, 72 F. 
ad 37 (C.C.A. oth, 1934) (alteration of plaintiff’s run held no ground for recovery). 


3 Suits by the Department of Justice were foreshadowed by the attempts of the Federal 
Trade Commission to curb the aggressive tactics of three of the most rapidly expanding or- 
ganizations. The Stanley Booking Corporation, Famous Players-Lasky Corporation, and the 
West Coast Theaters were ordered to discontinue practices such as block booking, theater 
acquisitions, and secondary pressures, through which they had exerted purchasing power in 
order to suppress competitors. See Matter of Stanley Booking Co., 1 F.T.C. 212 (1918); Matter 
of Famous Players—Lasky Corp., 11 F.T.C. 187 (1927), rev’d sub nom., Federal Trade Com’n v. 
Paramount Famous-Lasky Corp., 57 F. 2d 152 (C.C.A. ad, 1932); Matter of West Coast 
Theatres, 12 F.T.C. 383 (1929); Matter of West Coast Theatres, 12 F.T.C. 436 (1929). 

The Antitrust Division entered the arena in 1928. United States v. First National Pic- 
tures, 282 U.S. 44 (1930), and Paramount Famous-Lasky Corp. v. United States, 282 U.S. 
30 (1930), outlawed the standard contracts which distributors had imposed on all exhibitors. 
Under threat of criminal prosecution several consent decrees were obtained enjoining prac- 
tices similar to those which had concerned the Federal Trade Commission. See United States 
v. Balaban & Katz Corp., C.C.H. Trade Reg. Serv. (7th Ed. 1932) 97001 (D.C. Ill., 1932); 
United States v. West Coast Theaters, C.C.H. Trade Reg. Serv. (Supp. Vol. IV, 1930) $4206 
(D.C. Cal., 1930); United States v. Fox Theaters Corp., C.C.H. Trade Reg. Serv. (Supp. Vol. 
ad sor 3127 (D.C. N.Y., 1931) (ordering divestiture of a controlling interest in 

’s x 


Contempt proceedings were subsequently filed for violation of the last two decrees. These 
were settled during the negotiations leading to the present consent decree, and the former 
decrees suspended for such time as the present decree remained in effect. For a more ex- 
poner summary of the Government’s activities previous to 1938, see Plaintiff’s First Brief, 

. C, at 112-50. 
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basic structure of the industry. They were directed against specific trade abuses, 
were only partially successful,'¢ and did not attack the integration of production 
and exhibition which was the keystone of the industry’s structure.% 

It was against this system of integration and alleged discrimination that the 
Government moved in 1938. The suit began as a demand for a radical alteration 
of the entire structure of the industry, without which, it was asserted, the dis- 
criminatory practices could not be eliminated and competition could not be 
insured.’* The result was the 1940 consent decree.’’ The core of the decree was 
an elaborate and unique system of arbitration"* by means of which independent 
exhibitors could assert their claims that runs and clearances were discrimina- 
tory,” or that the distributor-defendants were resorting to unfair practices 
specified in the decree.*® The arbitration boards were given the authority to 
determine whether a particular clearance offered an independent exhibitor was 
reasonable in the light of certain criteria established in the decree,” and whether 

"4 Private suits have been discouraged by decisions that, in the absence of the conspiracy, 
the producer’s copyright entitles him to distribute his product as he sees fit. Gary Theatre Co. 
v. Columbia Pictures Corp., 120 F. 2d 891 (C.C.A. 7th, 1941); Westway Theatre v. Twentieth 
Century-Fox Film Corp., 30 F. Supp. 830 (Md., 1940), aff’d 113 F. 2d 932 (C.C.A. 4th, 
1940). A uniform pattern of distribution usually has not been held sufficient evidence for an 


inference of conspiracy. See 36 Col. L. Rev. 635, 643-44 (1936). But see note 45, infra, and 
accompanying text. 


*8In 1916 the motion-picture patent trust was held to violate the Sherman Act. United 
States v. Motion Picture Patents Co., 225 Fed. 800 (D.C. Pa., 1915), app. dismissed, 247 U.S. 
524 (1918). This was the only suit in which the Government secured a drastic alteration of 
the structure of the industry. Following the dissolution of the patent monopoly the copyright 


became the basis of the restrictions placed upon the right to exhibit films. 


‘6 Antitrust Division, Public Statement, July 20, 1938. In addition to divestiture injunc- 
tive relief was also sought against specific unfair and discriminatory practices. See page 351, 
infra. 

*7 The decree ran against the five producer-exhibitors only. It provided, however, that unless 
similar relief was obtained from the nonconsenting defendants within one year from the 
date when the decree went into operation, the block-of-five and trade-showing provisions (see 
page 351, infra) should be suspended. Consent decree §12(a), (b). Although no action was taken 
against the “Little Three,” the consenting defendants allegedly continued to market films in 
accordance with the decree. Arguments, 123. 


'® Administration of the arbitration system was entrusted to the American Arbitration 
Association. Arbitration tribunals were established in each of the thirty-two cities in which 
three or more of the distributor-defendants maintained film exchanges. Each tribunal con- 
sisted of a panel of ten men selected by the Association; but no person having any connection 
with the movie industry was to be employed in any capacity by the tribunals. General appel- 
late jurisdiction of all arbitration was vested in a three-man appeal board sitting in New 
York. Its members, appointed by the district court, were required to be “person(s of known 
impartiality and distinction.” Consent decree § 22. 


Consent decree § 6 (refusal to license on any run), §8 (unreasonable clearance), § 10 
(unfair run). The opportunity to arbitrate was open only to exhibitors and in the case of run 
discrimination only to independent exhibitors who could meet certain specified qualifica- 
tions. See page 355, infra. 

*° Ibid., §§ 4, 5 (selling in blocks of more than five pictures), §9 (withholding prints). 

* Tbid., § 8. 
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an exhibitor was entitled to a more favorable run.” The distributors were en- 
joined conditionally from blind selling** and booking in blocks of more than 
five pictures or from conditioning the licensing of feature pictures on the 
purchase of “‘shorts.’”*4 The distributors were further enjoined from making any 
general expansion,*s and provision was made for the alteration of the decree in 
the event that different terms were imposed upon the non-theater-owning pro- 
ducers who did not consent to the decree.** The decree was to operate for a 
period of three years, the Government reserving the right to reopen the case at 
the end of that time. The Government agreed, however, not to request divesti- 
ture or the dissolution of any producer-defendant or of any exhibitor affiliated 
with the defendants during the period of the operation of the decree.” 

Such were the broad outlines of the decree. It was accepted with restrained 
jubilation in Hollywood and in New York,”* and with satisfaction and assurance 
in Washington.”® Indeed, the decree was heralded by participants and onlookers 
as a farsighted innovation in the enforcement of the antitrust laws.’* The 
Government, it was said, had at last turned “a weapon usually employed for 
trust-busting to a more constructive use.”’* 

This almost unanimous approbation makes even more striking the fact that 
the decree was the antithesis of the ideals of competition and kinetic industrial- 
ism reflected in the antitrust laws. The decree, conceived during the most 
vigorous period of antitrust enforcement since the passage of the Sherman Act, 
was a blue-print of industrial cartelization. It represented, as its proponents . 

* Thid., § 10. 8 Tbid., § 11. 

% Tbid., § 3. *6 Thid., § 12; see note 17, supra. 

4 Tbid., § 4(b). 27 Thid., § 21. 


** See, for example, the comments of Austin Keough, Vice-President, Secretary, and Gener- 
al Counsel of Paramount. Keough, A Distributor Discusses the Motion Picture Consent 
Decree and Arbitration, 5 Arb. J. 33 (1941). 


* “The establishment of a system of arbitration to implement the slower and more ex- 
pensive remedy of private suits under the anti-trust laws supplies a long-felt need in the 
motion-picture industry. It is to be noted, however, that the decree takes away no existing 
legal rights of any exhibitor under the anti-trust laws. It provides an additional forum for the 
settlement of disputes for which no provisions have heretofore been made. Properly adminis- 
tered, it should put an end to disputes between distributors and exhibitors which have been a 
constant source of discord and friction in the past and should result in placing the industry 
on a fair competitive basis.” Antitrust Division, Public Statement, pp. 8, 9, October 29, 1940; 
see Hayes, Provisions of the Consent Decree, 5 Arb, J. 15 (1941). 


3° See Symposium on Arbitration in the Motion-Picture Industry, 5 Arb. J. ro (1941); 
50 Yale L. J. 854 (1941). It is ironic that the decree should have pleased all but the one group in 
whose behalf the suit was allegedly undertaken—the independent exhibitors. Their representa- 
tives appeared before the court when the decree was announced and uniformly opposed its 
adoption. Motion Picture Herald, p. 18. (Nov. 23, 1940). Typical of the exhibitor reaction was 
the statement issued by Abram F. Myers, head of the Allied States Association of Motion 
Picture Exhibitors of America, characterizing the decree as “a capitulation by the Depart- 
a eee complete.” Motion Picture Herald, pp. 17, 40. 

OV. 9, 1940). 


3* Hamilton, A Judicial Process for Industry, 5 Arb. J. 50 (1941). 
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pointed out, “an unprecedented form of industrial self- ion”’ ;* it was “an 
instrument of industrial government.” The decree not only accepted the pat- 
tern already established in the industry; through governmental sanction, it 
dignified and gave rigidity to that pattern.*4 

An analysis of some of the provisions of the decree will illustrate the extent to 
which the decree represented a departure from the competitive pattern that the 
Sherman Act was designed to achieve in this country. 

Perhaps the most striking feature of the decree was the provision for arbitra- 
tion—a startling innovation in the enforcement of the antitrust law.*s 

Arbitration may operate at two stages in the commercial process. Parties to 
a contract may provide that any dispute, as to either the meaning of the terms 
of a contract or the application of certain facts to those terms, shall be arbi- 
trated. Such arbitration, though acclaimed as a speedy and inexpensive method 
for settling commercial disputes, has been employed as a device for evading 
judicial scrutiny of agreements which might violate the Sherman Act.* Fre- 
quent use has been made of such arbitration clauses to impose the will of the 
dominant group upon other members of an industry. In this country one 
example of this use of the arbitration clause has been in connection with patent 
agreements;*’ in Europe most cartel agreements provide for the arbitration of 
disputes between members of the cartel.** The movie industry itself has a 


# Arbitration in the Motion-Picture Industry, 5 Arb. J. 10, 14 (1941). 
33 Hamilton, op. cit. supra, note 31, at 58. 


34 In many respects the decree was similar to the codification attempted under the National 
Industrial Recovery Administration when the Motion-Picture-Code Authority initiated a 
set of over-all regulations to govern practices within the industry and erected a system of 
arbitration tribunals for the adjustment of exhibitor and distributor grievances. Nizer, New 
Courts of Industry (1935). The Authority attempted to draft uniform clearance and zoning 
schedules, but abandoned this almost impossible task, and relied on the arbitration boards, 
acting under specified standards, to work out justice in individual cases. The code differed 
from the decree, however, by regarding clearance disputes as a contest between exhibitors 
only; the interest of distributors in affiliated theaters was apparently ignored. Ibid., at 98-120. 


38 Arbitration seemed far more in keeping with the atmosphere of the NRA. Even the code 


authority, with its emphasis upon self-regulation, espoused the view that runs should be de- 
termined by negotiation rather than by arbitration. Ibid., at 144. 


3° For a thorough discussion of arbitration as it has been used to assure the enforcement 
of regulations and agreements within an industry, see Kronstein, Business Arbitration—Instru- 
ment of Private Government, 54 Yale L. J. 36 (1945). 


37 Tbid., at 40, 41, where the author refers to the provisions for arbitration in the license 
agreement between the Carboloy Company and the Firth-Sterling Steel Company, and the 
agreements between Hartford-Empire Company and the Owens-Illinois Glass Company. 

38 “Tn the case of differences which may arise either directly or indirectly from the execu- 
tion of the present contract no recourse may be made to the jurisdiction of any ordinary tri- 
Pree These differences shall be settled by arbitration.” Article XII of Franco-German 

t, December 29, 1926, Plummer, International Combines in Modern In- 
aa App. II (ad ed., 1938). Similar provisions were inserted in the International Steel 
—" of 1926 and ‘the International Incandescent Lamp Cartel. Ibid., Appendixes I 
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history of compulsory arbitration of contract disputes. This arbitration system, 
imposed by the producers upon exhibitors as a part of a contract, the signing of 
which was a condition precedent to the licensing of pictures,’® was held to 
violate the antitrust laws.** In what proved to be a prophetic dictum the Court 
observed that arbitration, if properly administered, might be ‘well adapted to 
the needs of the movie industry.” 

A second type of arbitration was provided for by the consent decree. It was 
applicable at an earlier stage in the commercial process, and, it is submitted, its 
implications were far more serious. The arbitration machinery established in 
the decree operated not as a device for determining the meaning or application 
of the terms of a contract but as an implement for the fashioning of the contract 
itself. Thus, the arbitral boards were authorized to determine what provisions 
relating to runs and clearances should be inserted into exhibition contracts. The 
boards were to be the judges of what the contractual relations between the 
parties should be. The substitution of the opinion of an arbitral tribunal for free 
bargaining appeared reasonable, of course, if the producer domination of the 
industry was accepted as the only alternative. There was some color of reason to 
the argument that since there had been no “‘bargaining between equals” in the 
motion picture industry impartial arbitration was a salutary step. 

It is doubtful, however, whether the arbitration device represented such a 
remarkable advance from the conditions existing prior to the decree. In deter- 
mining the reasonableness of a clearance agreement, the standards which were 
to be followed by the arbitrators were cut from the pattern drawn by the 
dominant group in the industry. The decisions had been made long before the 
decree that preferential exhibition contracts should be awarded to those the- 
aters which possessed certain characteristics of size, location, and seating 
capacity. These were the first-run theaters that charged the highest admission 
prices and maintained that price by the clearance device. The factors of size, 
location, prestige, and previous price and clearance history were the criteria 
which the arbitrators were to follow in determining the reasonableness of 
clearance.” This reliance upon the established patterns in the industry was to be 

3» Under the terms of the decree, arbitration boards had been established in ech of thirty- 
two major cities. Each board consisted of three distributors and three exhibitor representatives, 
with a seventh arbitrator in case of a tie. In the event that an exhibitor refused to arbitrate 
a claim brought against him or to abide by any award, each distributor with whom he dealt 
might require him to post security of $500 for each existing contract, under penalty of suspen- 
sion of film delivery. Compliance with the will of the board was thus necessary for any ex- 
hibitor who wished to continue in business. See transcript of record, Paramount Famous- 
Lasky Corp. v. United States, 282 U.S. 30 (1930). 


4* Paramount Famous-Lasky Corp. v. United States, 282 U.S. 30 (1930). 
* Ibid., at 43. The Court did not object to arbitration as a means of settling disputes, but 
only to forcing it upon exhibitors as a prerequisite of continued existence within the industry. 
“In determining whether any clearance complained 
shall take into consideration the following factors... . 
clearance in the particular area wherein the theatres involved are located; (2) The admission 
prices of the theatres involved; (3) The character and location of the theatres involved, in- 
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expected. The arbitration of what the terms of a contract should be is of neces- 
sity hypostasized upon a set of industrial regulations and customs which are 
determinative of the relationships within the industry. Were free market condi- 
tions to prevail or to be approximated it would be impossible to establish a 
unified set of standards which would be determinative of the status of each 
member of the industry. 

This acceptance by the Government of the industrial structure which it had 
previously attacked with such vigor appears most clearly in the acknowledg- 
ment that clearance was necessary. ‘‘It is recognized,” the decree stated, “that 
clearance, reasonable as to time and area, is essential in the distribution and 
exhibition of motion pictures.” It is indeed strange that the Government 
would sanction a device which is nothing more than a very effective price- 
fixing mechanism. The high admission prices at the prior-run theaters are pro- 
tected by prohibiting other theaters in the same area from exhibiting the same 
feature within a certain period of time.“ It is not necessary to debate the need 
for successive licensing of feature pictures through a series of runs“ in order to 
cast doubt upon the premises upon which the need for clearance is rested. It is 
argued that because a prior-run exhibitor is burdened with high overhead costs 
and is charged high rentals for his favored run he must be granted clear- 
ance protection in order to maintain high admission prices. The reference to 


cluding size, type of entertainment, appointments, transit facilities, etc.; (4) The policy of 
operation of the theatres involved such as the showing of double features, gift nights, give- 
aways, premiums, cut rate tickets, lotteries, etc.; (5) The rental terms and license fees paid 
by the theatres involved and the revenues derived by the distributor defendant from such 
theatres; (6) The extent to which the theatres involved compete with each other for patronage; 
and (7) All other business considerations, except that the arbitrator shall disregard the fact 
that a theatre involved is affiliated with a distributor or with a circuit of theatres.” Consent 
decree § 8. Thus the arbitrators could in no way upset the established pattern of distribution; 
their only function was to correct the judgment of the distributors. 


4 “A free and open market—had it been possible in the industry—could never have 
brought such usages into being.” Hamilton, op. cit. supra, note 31, at 52. 
44 Consent decree § 8. 


4s The price-fixing nature of clearance is conceded by its exponents. See, e.g., Lewis, The 
Motion Picture Industry 201 et seq. (1933). The courts, however, have refused to hold that a 
clearance agreement was illegal per se. Unless the clearance agreement is part of a conspir- 
acy to restrain trade, it is said that there is no violation of the Sherman Act. Westway Theatre 
v. Twentieth Century-Fox Film Corp., 30 F. Supp. 830 (Md., 1940), aff’d 113 F. ad 932 
(C.C.A. 4th, 1940); Gary Theatre Co. v. Columbia Pictures Corp., 120 F. 2d 891 (C.C.A. 7th, 
1941). 

However, in Bigelow v. RKO Radio Pictures, 150 F. 2d 877 (C.C.A. 7th, 1945), rev’d on 
other grounds, 66 Sup. Ct. 574 (1946), the circuit court upheld the i inference of 
from little more than the showing “we think the (dis- 
trict] court was warranted in inferring a conspiracy from the fact that the defendant dis- 
tributors were licensing the same theaters to exhibit films under precisely the same patterns 
of runs and clearances.” 150 F. 2d 877, 883 (C.C.A. 7th, 1945); see note 11, supra. 

46 Since the marginal cost of a positive print is considerably greater than the revenue ob- 
tained from its exhibition in any theater, it is said to be necessary that each print be licensed to 
a succession of theaters. See Bigelow v. RKO Radio Pictures, 150 F. 2d 877, 880 (C.C.A, 7th, 
1945). 
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high rentals simply means that once the industry has determined that first runs 
shall bring high admissions it is justified in employing a device for effectively 
maintaining those prices. It would seem that if the cost of a choice location, 
expensive buildings, and equipment cannot be met without the aid of a rigid 
price-maintenance mechanism then the capital invested would be better em- 
ployed in other fields. At least, it is doubtful whether the Department of Justice 
should have agreed that such a device is “essential.” 

The importance which the decree attached to the existing structure of the 
industry is underscored by the provisions restricting the right to arbitrate the 
run provisions in exhibition contracts. Section 10 provided that only those 
complaints relating to theaters existing at the date of the decree could be 
heard by the arbitrators. Furthermore, if the theater was in existence at the 
time of the decree, in order to obtain the requested run it was necessary for the 
complaining exhibitor to prove either (a) that the theater specified in the 
complaint had operated on the run requested sometime between July, 1935, and 
July, 1940, or (b) that the theater had operated on the requested run sometime 
subsequent to the decree or (c) that a request had been filed for such a run 
previous to the decree. Such provisions insure the maintenance of the status quo 
in the industry. The position of each member of the industry is frozen; the 
entrance of newcomers is discouraged. This conditioning of privileges upon a 
previously acquired position in the industry is not consistent with a policy de- 
signed to encourage competitive enterprise such as might be expected in a con- 
sent decree under the Sherman Act. Indeed, there is a striking parallel between 
these run provisions and the apportionment of benefits and rights among par- 
ties to a cartel agreement in accordance with their previous status in the 
industry.‘7 Yet, given the Government’s acceptance of the motion picture 
industry’s clearance system, such restrictions upon the right to secure new runs 
is not surprising. Both are techniques by which any change in the pattern of the 
industry is effectively restrained. 

The anti-competitive flavor of the decree was not limited to the provision for 
arbitration, the acceptance of clearance, and the restrictions upon the right to 
obtain an adjustment of runs. The specific restrictions upon blind selling and 
block booking were to be lifted after September 1, 1942, if a defendant could 
establish that competition from persons not selling in accordance with the 
provisions of the decree had “‘substantially and adversely affected” the de- 
fendant’s business. The significant feature of this condition was that its opera- 
tion was not limited to competition by the established producers who had not 
consented to the decree. The relief could be sought if there was competition 
from new distributors and producers. Thus, the advent of competition was to 
be the excuse for the re-establishment of trade practices which for years had 
been used to discourage competition. 

ae ee op. cit. supra, note 38, at c. 5; Berge, Cartels, Challenge to a Free World 
119 (1944). 
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The decree, grounded as it was upon the existing structure of the in- 
dustry, could not be expected to eliminate the ills which afflicted the industry. 
The failure was not so serious, however, as the premise which the decree accept- 
ed, that the movie industry should be removed from the scope of the antitrust 
laws.“ Far from reflecting the policy behind the Sherman Act, the decree closely 
resembled the laws passed by other nations to regulate the operation of cartels.“ 
It is possible to speculate why the Government agreed to such a system of self- 
regulation. The concern that a long and costly suit might end in a decision vindi- 
cating the industry was paradoxically joined with a fear as to the economic dis- 
location that would follow a successful suit.5° Furthermore, the Government it- 
self apparently was not convinced that the unique characteristics of the movie 
industry could be adapted to a more competitive system than that which 
existed at the time of the decree." Yet it is submitted that only Congress might 
provide that the motion picture industry is to be relieved from the operation of 
the antitrust laws;* it is not the responsibility of the Department of Justice to 
grant such an exemption. 

The Government has now returned to the position taken in 1938: there must 
be divestiture of exhibition houses from their producer-distributor owners. This 
is the only stand consistent with the Government’s charges of trade discrimina- 
tion and oligopoly. The attacks upon specific trade abuses did not seriously im- 
pair the structure of the industry; the consent decree candidly accepted it. As 


4* Cf. St. Louis Amusement Co. v. Paramount Pictures, 61 F. Supp. 854 (Mo., 1945), 


in which the district court, rather reluctantly, rejected a contention that the decree itself 
was a violation of the Sherman Act. 


4 The traditional approach of European governments to the cartelization of industry 
has been to enact laws giving governmental sanction to the already established system. See 
Pribram, Cartel Problems c. 6 (1935). 


8° The official reason for the Government’s acquiescence in the decree was the desire “to 
provide a means for the elimination of unfair competitive practices in the industry without 
resorting to the more drastic remedy of divorcement.” Antitrust Division, Public Statement, 
p. 8, October 29, 1940. 

5* The Government’s position was especially surprising in view of the assertions at the time 
of filing the suit that a completely competitive industry was attainable. Antitrust Division, 
Public Statement, p. 13 et seq., July 20, 1938. Only a few months before the publication of the 
decree, Thurman Arnold, Assistant Attorney General of the United States in charge of the 
Antitrust Division, appeared before a subcommittee of the Senate Committee of the Judici- 
ary to endorse S. 3735, a bill proposed by Senator Neely prohibiting producers or distributors 
from owning, controlling, or booking films for theaters. Mr. Arnold expressed the need for 
legislation of this sort because of the delay which had continually hampered the Government’s 
prosecution of the present suit. When questioned as to the possibility of a settlement (such 
as the present decree), Mr. Arnold replied: “If they [the defendants] should submit it to the 
Department of Justice, I can see only one justification for submitting it to the court, since it is 
based on the continuance of this vertical combination. The suit we are prosecuting must not be 
dismissed, and therefore the only reason why we could accept such a plan would be that the 
industry would feel that only by such a plan could they survive at all. It is a thing that can be 
justified only as an emergency matter.” Motion Picture Herald, pp. 14-15 (April 27, 1940). 

s Compare the legislation exempting the insurance i from the Sherman Act for a 
limited period. 59 Stat. § 34 (1945); 15 U.S.C.A. § 1013 (Supp., 1945). 
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long as the producers have a financial interest in those houses which for years 
have been granted prior-run and clearance privileges there can be no competi- 
tive opportunity for new producers or independent exhibitors. The Govern- 
ment’s demand for divestiture has been strengthened by the events of the last 
five years. The decisions in United States v. Crescent Amusement Co. and 
United States v. Schine Chain Theatres*+ have established the propriety of 
divestiture as a method of eliminating restrictive practices in the industry. 
These decisions have rebutted the argument of the producer-distributors that 
divestiture of their exhibition holdings would leave them at the mercy of the 
exhibitor chains. The primary significance of these decisions, however, when 
taken in conjunction with the decision in Bigelow v. RKO Radio Pictures, is 
that they demonstrate the anti-competitive pattern of the industry. 

The Government’s concentration upon divestiture has, however, left un- 
determined its position in respect to other relief which would appear to be 
necessary if the Government’s allegations are true.** Indeed, the thrust of the 
Government’s arguments in the current proceedings has been somewhat con- 
fusing. In the first trial brief filed in September, 1945, there is almost no 
criticism of the anti-competitive flavor of the 1940 consent decree.5’ The Gov- 
ernment did not criticize the system of arbitration or the provisions restricting 
the right to arbitrate runs. The position as to clearance was ambiguous. In 
December, 1945, the Government filed a second and considerably longer brief.** 
There was a striking change in the thrust of this brief. The Government now 


questions the necessity of clearance, refers to the restrictions upon the right to 
arbitrate as “grandfather clauses,” and, inferentially at least, suggests that 


83 323 U.S. 173 (1945). The Government obtained a decree breaking up the Crescent cir- 
cuit, an unaffiliated exhibitor organization which dominated exhibition in about seventy 
towns in Alabama, Arkansas, Kentucky, Mississippi, and Tennessee. Furthermore, the de- 
fendants were enjoined from using their purchasing power to keep films from independent 
competitors, and from acquiring additional theaters, without the express permission of the 
district court. 

5463 F. Supp. 229 (N.Y., 1945). This was a companion action to the Crescent case, 
directed at a chain operating in the East and the Southeast. The decree was substantially 
identical to that finally approved in the Crescent case. 


55 66 Sup. Ct. 574 (1946); see notes 11 and 45, supra. 


5° “Tn conclusion, we submit that the paramount purpose of this proceeding is to secure an 
adjudication of the validity of the integrated structure of the five producer-exhibitor defend- 
ants. Until the Court has decided that question and determined the general form that the 
dissolution of these combinations is to take, we do not believe that any final form of trade 
practice relief against all of the distributor defendants may be satisfactorily determined.” 
Plaintiff’s Second Brief, p. 134. 

51 The Government went no further than to state that its experience under the decree had 


demonstrated that “no decree would give adequate relief which did not include divorcement of 
the defendants’ theatre operations from their other activities ” Plaintiff's First Brief, at 4. 


5* In the oral argument, the Government explained the need for a second brief by saying that 
the first one, which had been printed by the defendants, had contained numerous typo- 
graphical errors, and was of smaller print than the second brief. Arguments, 45-46. 
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arbitration must go.’* Indeed, the Government has finally confessed that “the 
inadequacy of the existing decree to enforce the law lies principally in its failure 
to use Sherman Act criteria as a test of violation.” 

The Government, however, still concedes to the producer the right not only 
to choose those exhibitors who will be entitled to first runs but also to impose 
clearance restrictions upon subsequent runs. The only limit placed upon such 
actions is that they must not be the result of any agreement between a distribu- 
tor and exhibitor as to the terms on which the distributor will serve his pictures 
to other exhibitors." The Government now contends that any such agree- 
ments are illegal per se under the decision in Interstate Circuit v. United States.“ 

It is doubtful whether divestiture coupled with an outlawing of agreements 
respecting runs and clearance will break down the stratified industrial system 
which has been constructed during the last twenty-five years. In some indus- 
tries the divorcement of production and distribution from the retailing opera- 
tions might stimulate competition and encourage the entrance of new capital. 
But in the motion picture industry the financial success of the feature film is 
determined to a large extent by the prestige of the theater exhibiting it. This 
prestige in turn has been due in large part to the years of favoritism practiced 
by the producer-distributors. Even were there divestiture and the abolition of 
agreements respecting runs and clearance, it is possible that a symbiotic rela- 
tionship between established producers and first-run exhibitors would con- 


%® The brief still suggests the possibility of “reasonable” clearance agreements, and arbitra- 
tion thereof. Plaintiff’s Second Brief, at 123 et seq. Arguing orally, however, the Government 
attorneys demanded that all clearance agreements be prohibited. Arguments, 28, 30, 46 et seq. 

That the court did not overlook the change in the Government's attitude is indicated by 
the following colloquy: 

Mr. Marcus [attorney for the Government): I shall now take up the question of clearance. 

Judge Hand: Take up the question of what? 

Mr. Marcus: Clearance. Mr. Wright has already stated that the Government’s position is 
that clearance agreements are illegal under the Sherman Act. Generally speaking there are 
two types— 

Judge Hand: Have you been converted, too, from the state of original sin only a little while 
ago? 

Mr. Marcus: No, Your Honor. 

Judge Hand: You mean you are pure from the beginning? 

Arguments, 46-47. 


6 Plaintiff’s Second Brief, at 123. 


6: “We feel that the distributor should be free to determine his run and clearance structure 
without making any express agreement with any exhibitor in the area.” Robert L. Wright, 
Special Assistant to the Attorney General, Arguments, 28. 


% 306 U.S. 208 (1939). The majority of the Court held that agreements between a distribu- 
tor and a prior-run exhibitor that no pictures would be licensed for subsequent Tuns except 
upon condition that the subsequent exhibitor maintain minimum admission prices and re- 
frain from showing double features, were illegal and beyond the scope of the © distributor's 
copyright. The majority did not hold that clearance agreements were illegal per se. Mr. Justice 
Roberts, dissenting, argued that the decision could mean only that any agreement with re- 
spect to clearance was illegal. Ibid., at 238. The Government appears to rely upon Mr. Justice 
Roberts’ reasoning. Arguments, at 49. 
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tinue, to the detriment of any exhibitors or producers seeking to enter the field 
or of exhibitors who might seek to secure a stronger position within the industry. 
The industry has been permitted to develop in a direction violative of the 
Sherman Act. A pattern has been established in which the rights of theaters are 
fixed regardless of their competitive efficiency. The same theaters have always 
received prior-run rights from the same producers.*? If the determination of the 
run and clearance structure is to be left to the “judgment” of the distributor as 
the Government suggests, it is doubtful whether there would be any significant 
change in the industrial system. 

It would seem necessary to couple the request for divestiture with a request 
that (1) the right to first-run exhibition be determined by public auction and 
(2) all clearance between first and subsequent runs be abolished. 

The price-fixing effect of clearance has been noted. So long as a producer may 
withhold film from subsequent runs, it is difficult to see how there can be a free 
market in the industry. By introducing an auction system, the right to have a 
first-run showing would depend solely upon the ability to pay. Once present 
prior-run holders know they can no longer count upon preferential treatment 
from established producers, they will have little motive for discriminating 
against new producers. Such an auction system would have to assume that the 
highest bidder would obtain the right to the exclusive showing of the film within 
a certain area. The economics of the industry and the acceptance of a system of 
prior runs for years probably prohibits the elimination of a successive-run 
pattern. In the large metropolitan areas it might be necessary to establish two 
or three areas within which bids would be taken for first runs. In the smaller 
towns all theaters should be entitled to participate in the auction. The applica- 
tion of such an auction system to subsequent runs would be more complicated 
but probably not so essential. The stratified nature of the industry depends in 
large part upon the rigidity of the first-run pattern. Once it is no longer certain 
that the same theaters will receive first-run rights from the same producers, the 
entire hierarchy will be shaken. Furthermore, the success with which the Gov- 


% The problem of the prior-run status of certain theaters is confused by assumptions 
as to the right of a seller to choose his customers and to select exclusive agents. These same 
assumptions have appeared in other cases where preferential treatment has been the basis 
for allegations that the industrial structure violated the Sherman Act. Thus, the Associated 
Press argued that the exclusion of certain newspapers from its membership was a legitimate 
exercise of the right to choose those to whom service should be sold. In rejecting this conten- 
tion the Supreme Court noted the difficulty of publishing a newspaper without AP service and 
remarked: Wiis 1 & Crue in 8 very gaeepal sone Hie sine. aae Sapees of Be peaptety es he 
pleases he cannot ‘go beyond the exercise of this right, and by contracts or combinations, ex. 
press or implied, unilaly Mader or obstract the free end mataral Gow of commence ia the 
channels of interstate trade.’ ” Associated Press v. United States, 326 U.S. 1, 15 (1945). 


‘« “Mr, Wright [attorney for the Government): I think it is up to the distributor to handle 
it [clearance] He would be left free, of course, to license his film to such exhibitors on 
such runs as he thought would give him the most revenue in the particular area where he 
was serving his prin 

Judge Goddard: Isn't that what he is doing now?” Arguments, 30. 
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ernment has attacked the exhibition chains and the blow delivered to the 
“Chicago system” of release in the Bigelow case suggest that the small outlying 
exhibitor will now operate in a more competitive market. 

Concededly, the introduction of an auction system would present serious 
practical problems.* The current use of both a percentage of gross receipts and a 
flat fee as bases of the rental charge for film would require modification before 
there could be competitive bidding. The uncertain length of time for which any 
first-run showing would continue would require considerable flexibility in the 
auction system. The application of an auction system should be frankly ex- 
perimental and, like the consent decree, should be subject to modification in a 
few years. By the end of that period the entrance of new producers and the cus- 
tom of renting only on the basis of ability to pay might sufficiently loosen up the 
system so that compulsory rental to the highest bidder would no longer be 
necessary. 

The legal justification for such an auction system must rest upon the argu- 
ment that without such relief it is impossible to bring the industry within the 
competitive framework required by the Sherman Act. The Government has 
argued that the copyright does not give the holder the right to enter into re- 
strictive agreements with exhibitors respecting the prices to be charged and the 
clearance to be granted. The basis for the Government’s contention is the ap- 
proach of the United States Supreme Court in the last eight years to abuses of 
the patent right. Where it has been demonstrated that the patent has been used 
as part of a system designed to restrain trade, the patent right has not removed 
the practices from the scope of the Sherman Act.“ It cannot be maintained that 
the copyright holder has any greater privileges than the patent holder.*’ But it 
might be argued that in the absence of agreements between producers and ex- 
hibitors the copyright holder should be entitled to license the film to whomever 
he chose. However, if, as appears probable, the same industrial structure will 
exist irrespective of divestiture and the abolition of producer-exhibitor agree- 
ments, the copyright should not prevent the application of measures necessary 
to introduce competition into the industry. To require compulsory licensing 
would appear no more drastic than the relief afforded in patent cases. Where 
there has been abuse of the patent, the holder has been denied the right to sue 
for infringement until he is able to show that the effects of the misuse have been 
dissipated ; until such time the exclusive right to sell and manufacture is denied 


6s Evidently the Government has considered the possibility of a compulsory auction, but is 
reluctant to indorse it. On being questioned whether he would favor auctioning pictures, 
Wright merely said that such would not be inconsistent with the purposes of the Sherman 
Act. Arguments, 12. 

*¢ Hartford-Empire Co. v. United States, 323 U.S. 386 (1945); United States v. Masonite 
Corp., 316 U.S. 265 (1942); Ethyl Gasoline Corp. v. United States, 309 U.S. 436 (1939). 


* If anything, his monopoly is more limited than that of the patentee. Straus v. American 
Publishers’ Ass’n, 231 U.S. 222 (1913); Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908); 
Plaintiff’s Second Brief 118. 
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him."* If the Government can demonstrate (1) that the copyright has been used 
as part of a nation-wide system which is violative of the Sherman Act, and (2) 
that without compulsory licensing there is no assurance that a competitive pat- 
tern can be established in the industry, the copyright should not stand in the 
way of such relief. Indeed, the relief suggested for the motion picture industry 
would be more limited than that granted in the patent cases. A strict applica- 
tion of the doctrine of those cases would completely abrogate the producer’s 
copyright; he would be unable to prevent a rival from producing any of his 
photoplays. Under compulsory licensing he would still have the exclusive right 
to produce the film and he would still be entitled to grant an exclusive license 
for the first-run exhibition of the film. He would not, however, be permitted to 
deny the right to the exclusive showing to the exhibitor who was able to pay the 
highest price. 

The decision in the conflict between the competitive ideals of the Sherman 
Act and the system established in the motion picture industry appears, to be 
reaching a climax after thirty years of struggle. Although uncertainty and con- 
fusion still may be found in the Government’s approach, it appears, at last, that 
the Department of Justice may accept as its standard the words of Mr. Justice 
Douglas in the Crescent case: 


It is not for us... . to pick and choose between competing business and economic 
theories in applying .... [the Sherman Act.] Congress has made that choice. It 
has declared that the rule of trade and commerce should be competition, not com- 
bination.” 


However, if the court in the instant case should refuse to grant the Govern- 
ment’s request for relief, it may be due in part to the Government’s acqui- 
escence in the consent decree and the uncertainty reflected in the Government’s 
current attack upon the structure of the industry. 


* Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488 (1942); Mercoid Corp. v. Minne- 
apolis-Honeywell Regulator Co., 320 U.S. 680 (1944); Mercoid Corp. v. Mid-Continent In- 
vestment Co., 320 U.S. 661 (1944); B. B. Chemical Co. v. Ellis, 314 U.S. 495 (1942); cf. United 
States v. Vehicular Parking, Ltd., 61 F. Supp. 656 (Del., 1945). 


323 U.S. 173, 187 (1945). 
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Criminal Law—Treason—Effect of Passport on Allegiance of Alien—{Eng- 
land]|.—The defendant, a natural-born American citizen, was taken to Ireland 
at the age of three by his parents, who apparently became secretly naturalized 
British subjects. About 1921 (when he was about fifteen years old) he came to 
England, where he remained until 1939. On July 4, 1933, he applied for a 
British passport, describing himself as born in Ireland, and was granted a pass- 
port as a British subject, for five years. On September 24, 1938, he requested 
and received a one-year renewal of the passport. On August 4, 1939, he made a 
further application for another year’s renewal, which was granted, to expire 
on July 1, 1940. On all applications he described himself as a British subject. 
About August 24, 1939, he left England for Germany, where he remained 
throughout the war. He was arrested by the British in Germany in 1945 and 
had in his possession a document indicating that he had been employed by the 
German radio as an English propagandist, beginning September 18, 1939. He 
was brought to England and indicted for high treason in adhering to the King’s 
enemies elsewhere than in the King’s realm, between September 18, 1939, and 
July 2, 1940. He was convicted and sentenced to death by the King’s Bench,’ 
the court holding that the passport spoke for itself on the issue of the protection 
afforded by the Crown; that nothing in the evidence divested the defendant of 
the duty of allegiance created by that protection; and that the jury should find 
him guilty if it believed that he adhered to the King’s enemies between the 
relevant dates. He was acquitted on two other counts which had assumed his 
British citizenship. On appeal to the Court of Criminal Appeal the judgment 
was affirmed. On appeal to the House of Lords, held, an alien can commit 
treason outside the realm if he owes a duty of allegiance. The issuance of the 
passport created such a duty of allegiance, which was not divested by any act 
in this case, because it created a duty of protection on the part of the Crown. 
The English courts have jurisdiction to try aliens for offences committed out- 
side the realm. The issue of whether or not the Crown actually afforded or was 
capable of affording protection was not a separate issue and the jury could have 
considered it in arriving at their verdict, under the charge of the trial judge. 
Judgment affirmed, Porter, L. J., dissenting. Joyce v. Director of Public Prosecu- 
tions.4 

* For an excellent discussion of the personal background of the case (the trial of “Lord 
Haw Haw”), see Rebecca West’s article in 21 New Yorker, No. 50, at 28 (Jan. 26, 1946). 

* Rex v. Joyce, reported in The Times (London) p. 8, col. 1 (Sept. 20, 1945). 

3 Rex v. Joyce, 62 T.L.R. 57 (C. Crim. App., 1945). 

4[1946] 1 All E.R. 186 (H.L.), noted in 201 Law Times 67 (1946). 
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The crjme of treason is the breach of the duty of allegiance to the states 
Because of the necessity of allegiance, considerable attention has had to be 
devoted to the status of defendants.‘ Classically, one was born to an allegiance 
which one could not later repudiate.’ Any act against the king came within his 
jurisdiction, no matter where committed, if the actor was a born subject,’ and 
later the same rule applied to naturalized subjects.’ Similarly, one resident in the 
kingdom and enjoying the protection of the crown owes a duty of allegiance.'* 
The protection given by the sovereign is said to give rise to a correlated duty. 
Allegiance is thought of as an unqualified duty, not capable of gradation, al- 
though the protection which gives rise to it may be extensive or nominal. 
Often the duty of allegiance is the conclusion drawn from protection. Because 
the condition of allegiance is a derivative one, when a question of the defendant’s 
status is raised, the factual issue of protection is raised, and where it cannot be 
disposed of mechanically by documentary evidence (such as birth certificates, or 


’ The Anglo-American law of treason stems from the statute of Edward ITI, which has 
been translated as follows: “... . when a man doth compass or imagine the death of our lord 
the King . . . . or if a man do levy war agaihst our lord the King in his realm, or be adherent 
to the King’s enemies in his realm . . . . or elsewhere [he shall be a traitor].” 25 Edw. III, stat. 5 
(1351) as translated in 4 Halsbury’s Statutes 273-74 (1929). For an exposition of the history 
of the offence see Hurst, Treason in the United States, 58 Harv. L. Rev. 226, 395, 806 (1944- 
45); Hurst, English Sources of the American Law of Treason, (1945) Wis. L. Rev. 315; Hazard 
and Stern, Exterior Treason, 6 Univ. Chi. L. Rev. 77 (1938); Greenidge, The Conception of 
Treason in Roman Law, 7 Jurid. Rev. 228 (1895); Treason in Legal History, 161 Law Times 
115 (1926); Ploscowe, Treason, 15 Encyc. Soc. Sci, 93 (1935). 


* “An act, it is said, which is treasonable if the actor owes allegiance, is not treasonable if he 
does not. Asa generalization this is undoubtedly ” Joyce v. Director of Public Prose- 
cutions, [1946] 1 All E.R. 186, 189 (H.L.). Cf. Ex parte Quirin, 317 U.S. 1, 38 (1942). For 
the most part, these problems of status do not exist in civil law countries where the codes 
precisely enumerate the categories of those owing allegiance. Thus the German code of 1934 
limits the crime to German nationals or residents in Germany, and the French code limits it to 
Frenchmen. Hazard and Stern, op. cit. supra, note 5. 


7“... . itis a principle of universal law, that the natural-born subject of one prince cannot 
by any act of his own, no, not by swearing allegiance to another, put off or discharge his 
natural allegiance to the former: for this natural allegiance was intrinsic and primitive, and 
antecedent to the other; and cannot be divested without the concurrent act of that prince to 
whom it was first due.” 1 Bl. Com. *369. See Calvin’s Case, 7 Co. Rep. 1 (1609). 


* Rex v. Casement, [1917] 1 K.B. 98 (1916). 


* A different rule could be reasoned for naturalized subjects because only in modern times 
and in some countries does naturalization create the full rights of citizenship. Friedrich, Natu- 
ralization, 11 Encyc. Soc. Sci. 305 (1935). Note that naturalization in an enemy state in time of 
war is treason in itself. Rex v. Lynch, [1903] 1 K.B. 444. 

te “Local allegiance is that which is due from a foreigner during his residence here; and is 
founded in the protection he enjoys for his own person, his family, and effects, during the 
time of that residence.” 1 East, Pleas of the Crown 52 (1803). This allegiance is not shaken 
off by an invasion during which the alien finds himself temporarily outside the de facto realm. 
De Jager v. Attorney General of Natal, [1907] A.C. 326 (P.C.). Cf. Carlisle v. United States, 
16 Wall. (U.S.) 147 (1872); United States v. Wong Kim Ark, 169 U.S. 649, 655 (1898). It 
should be noted that the protection of the crown does not extend to the alien enemy invader 
and hence he is incapable of treason. Likewise the crown may extend gratuitous protection 
abroad (e.g., evacuating disaster victims on a warship), without creating a duty of allegiance. 
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naturalization papers) a value judgment on a series of facts is likely tg be neces- 
sary. No man can create a duty of allegiance, or destroy it, himself, since it 
arises by law from a quantum of protection. A particular act, however, may be 
held to destroy the crown’s duty of protection. The valuation, in conflicting 
facts, of this protection might be said to be similar to the determination of 
“negligence” and thus to be a jury question. The trial judge in the instant case, 
however, seems to have assumed that the securing of the passport created a 
duty of allegiance by a kind of estoppel. Yet the fraudulent securing of a pass- 
port on Friday, by an alien who entered the kingdom only Thursday, and left 
Saturday, probably would not create the quantum of protection necessary to 
make him eligible for the most serious of all crimes. Likewise, if Joyce had 
proved that he left the passport in London, the passport alone probably would 
not amount to the necessary protection." The distinctions between allegiance 
and non-allegiance in cases involving an alien’s acts outside the realm are in- 
evitably distinctions of degree. 

The doctrine applied in the instant case, that an alien resident or person of 
similar status could acquire a duty of allegiance which would follow him outside 
the kingdom, was hitherto untested. The courts were unable to find any support 
for it other than Sir Michael Foster’s reference to a judicial dictum. Foster 
states: 

.... if such an alien, seeking the protection of the Crown, and having a family and 


effects'here, should, during a war with his native country, go thither, and there adhere 
to the King’s enemies for purposes of hostility, he might be dealt with as a traitor. 


For he came and settled here under the protection of the Crown; and, though his per- 
son was removed for a time, his effects and family continued still under the same pro- 
tection. This rule was laid down by all the judges assembled at the Queen’s Command, 
Jan. 12, 1707.” 


The statement has been uncritically lifted by East’? and Hawkins*‘ and was ex- 
panded by Holdsworth."s Blackstone, who was Foster’s contemporary, makes 
no mention of the resolution of the judges, despite the fact that he devotes more 
space to allegiance than East and Hawkins combined." It should be remembered 

*t Thus also long continued residence alone would not be enough, in all probability, if the 
alien were notoriously a foreigner. The problem is incapable of precise classification. See Rex 
v. Joyce, 62 T.L.R. 57, 62 (C. Crim. App., 1945). 


12 Foster’s Crown Cases 183 (3d ed., 1809). A contrary result was reached in United States v. 
Villato, 2 Dall. (U.S.) 370 (1797). 


3 1 East, Pleas of the Crown 52 (1803). 

141 Hawkins, Pleas of the Crown 8 n. 2 (8th ed., 1824). 

*s “The duty of allegiance ceases only when the alien withdraws himself, and his family and 
effects, and he remains liable for acts or purposes of hostility, and even in the case of aiding his 
own countrymen. This rule was laid down by all the judges in 1707 i 
6 Halsbury’s Laws 416, note t (ad ed., 1932). 

*6“The reason for the omission may be that Blackstone’s Commentaries form... . ‘an 
elementary textbook for students and must be judged as such.’” Rex v. Joyce, 61 T.L.R. 
57, 61 (C. Crim. App. 1945), quoting Lord Birkenhead. No/such apology for Biackstone 
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that such writers as East and Hawkins, although nicely analytical in conflicts of 
legal doctrine, were frequently uncritical when it came to documentation." 
Foster’s own authority was from subsequently lost manuscripts. He was eight- 
een at the time of the resolution. 

The resolution of the judges described what we should call a permanently 
domiciled resident alien, who has left his family behind him. The House of 
Lords in the instant case held that the issuance of the passport was a similar 
retention of the protection afforded by the crown, and hence created an exten- 
sion of the duty of allegiance similar to that described in the resolution. 

A passport has been described as a document issued in the name of the sover- 
eign to a named individual, intended to be presented to the governments of 
foreign nations and to be used for the individual’s protection in those countries. 
At least in the United States, it is no evidence of citizenship in the courts of the 
issuing nation,”® and abroad it has the restricted effect of requiring diplomatic 
action before the fact of citizenship is questioned.”” In wartime some investiga- 
tion would probably be required before any effect would be given to the docu- 
ment,” and the courts in the instant case admitted that the protection afforded 
by the passport depended largely on what faith officials abroad would place on 
its face value. It is difficult to see how the protection afforded by the passport 
can be assumed unless its actual or potential use* while outside the kingdom is 
assumed, and it was never proved that the defendant took the passport with 
him on leaving England. The usages of the channel passage in 1939 and the 
strictness of controls on movement may have been, with the passport, convinc- 


ing circumstantial evidence of protection or the availability of protection. It is 
difficult, however, to disagree with Porter, L. J., that such evidence should have 
gone to the jury as part of the material facts at issue.** When the treason of the 
defendant hangs by the thin thread of allegiance, and the latter issue narrowly 


appears in the thorough discussion in 12 Holdsworth, History of English Law 702-37 (1938). 
For a favorable evaluation of Foster see ibid., at 135; Hurst, Treason in the United States, 
58 Harv. L. Rev. 226, 395, 806, at 856 (1944-45). 


17 See Radin, On Legal Scholarship, 46 Yale L. J. 1124 (1937). 


*8 Rex v. Brailsford, [1905] 2 K.B. 730, 745. Compare: “The passport is, at most, a written 
permission from his government to travel, and, in the absence of express treaty provisions, 
has no effect upon his [the holder’s] status at all.” U.S. ex rel. Calamia v. Redfern, 180 Fed. 
506, 508 (C.C. La., 1910). 


9 Urtetiqui v. D’Arcy, 9 Pet. (U.S.) 692 (1835). 
2° Borchard, Diplomatic Protection of Citizens Abroad 517 (1915). 
* 2 Hyde, International Law 1202-9 (2d rev. ed., 1945). 


*™ Any use, even as a matter of mere convenience, would probably be an availing of the 
protection afforded by the passport. Cf. United States v. Browder, 113 F. 2d 97 (C.C.A. ad, 
1940), where it was held that exhibition of a fraudulently obtained passport, on gaining re- 
entry to the United States, was a use of the passport, even though other evidence of citizen- 
ship was permissible for this purpose. 

*3 Joyce v. Director of Public Prosecutions, [1946] 1 All E.R. 186, 193, 194 (H.L.). 
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depends (as the House of Lords treats it) on an alleged protection afforded by 
the use or possession of a physical object, the retention of the object or its use is 
a fact from which it might be determined that the defendant owed allegiance. 
It would also be relevant to determine what protection was afforded by being 
listed at home as a recipient of the document. The House of Lords is wrong, 
however, in treating the securing of the document as conclusive. It is doubtful 
whether the defendant in a criminal action should have to prove the loss or 
destruction of the object, since its retention or potential use is a material part 
of the prosecution’s case.*4 The problem is not one of a properly issued pass- 
port held by a subject, the physical object in that case being merely evidence of 
the right. Here the very limited right to protection was considered to arise from 
the object itself.*5 

A reader of the Lord Chancellor’s opinion is not likely to be satisfied by the 
inference of so much from the securing of a document. A better example of the 
distinction between the stated rationale and the tacit premises of a case would 
be hard to find. What probably impressed the House of Lords” was that Joyce 
had been long a resident within the Kingdom; that he had so often stated his 
citizenship to be British, and had been regarded as a citizen so often, that the 
defect in his citizenship would not be evident in routine examination. Further 
weight was undoubtedly given to the facts that Joyce had once applied for 
reserve officer training in England; that although he now claimed American 
citizenship he had never asked for or received the protection of the American 
government ; and that he had possibly availed himself of the crown’s protection 


outside the realm by securing a passport. Assuming the resolution reported by 
Foster to be correct, these facts could lead to the conclusion that a quantum 
of protection, sufficient to determine that the defendant owed allegiance, had 
been afforded. 


*4 The court implied that the possession or non-possession of the passport was a fact pe- 
culiarly within the defendant’s knowledge, and hence the burden of disproving possession was 
on him. This rule is frequently applied to special statutory crimes. Rossi v. United States, 289 
U.S. 89 (1933) (distillery in home proved; defendant must prove license, as he could easily do 
so). It is not, however, a general rule of criminal law, and usually applies only where defend- 
ant can produce a document as a defence, not where a series of probative facts would have 
to be adduced as in the instant case. See 9 Wigmore, Evidence §§ 2486, 2530 (3d ed., 1940). 
pba clei pk mer roautes Pre ty greg wie waayad usirsliye psc ca Ay 
the burden of going forward shifts to the defendant. Thus the burden of disproving possessio 
eh Geguntoait Gaull bo epen: Sores Gale B tha covasion of tho shaistt o cauaidided nike 
a prima facie case. Cf. ibid., at § 2487; Rex v. Ewart, 25 N.Z. L. R. 709 (1905). 


8 It should be noted that Joyce was charged with treason consisting of propaganda broad- 
casts for Germany made between September 18, 1939 and July 2, 1940 (the passport expired 
July 1, 1940). See The Times (London) p. 8, col. 1 (Sept. 18, 1945). If it had been alleged 
that Joyce had contracted with German agents in such a way that the securing of a passport 
was an essential step in the plot, then the mere application for the passport might be an overt 
act of treason. See Cramer v. United States, 325 U.S. 1, 34, n. 43 (1945). 


*6 A study of the reports of the trial reveals much that is ignored in the appellate opinions. 
See The Times (London) p. 8, col. 1 (Sept. 18, 1945); ibid., p. 8, col. 1 (Sept. 19, 1945); ibid., 
p. 8, col. 1 (Sept. 20, 1945). 
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Taking unexpressed notice of these factors, the failure to prove the possession 
of the passport was treated as immaterial by the House of Lords. The Lord 
Chancellor stated that the jury could not have failed to appreciate that it was 
for them to consider whether the passport remained at all material times in the 
possession of Joyce. He added that no evidence could be given by the crown, 
and “for obvious reasons” no’ evidence was given by the defendant, upon this 
question.*’ It is difficult to see how the jury could have considered the issue of 
whether or not the passport afforded or was capable of affording protection, 
under the charge of the trial judge as it is reported.** The court apparently felt, 
however, that in view of the other facts of the case this defect was a mere tech- 
nicality.?® The superficial comparison between the Joyce case and Cramer v. 
United States** might suggest a contrast. The English courts seem determined 
to convict while the United States Supreme Court narrows the concept of trea- 
son by requiring an unusually high standard of proof of intent. The contrast 
may be largely that of a court in which every judge has been exposed to physical 
danger and suffering, and a court sitting in a country comparatively untouched 
by war. Few Englishmen surveying the wreckage of their island are likely to be 
troubled by the charge to the jury in Rex v. Joyce. 

Since the result in the Joyce case was a foregone conclusion, the important 
problem is not the applicability of the law to the facts before the House of 
Lords but the applicability of this case to future sets of facts. The Lord Chan- 
cellor seems to have been conscious that a court which feels unable to overrule 
itselfs* should be careful not to let a particular case carry the court into un- 


desirable doctrine. A close analysis of the opinion of the court reveals surprising- 


#7 Joyce v. Director of Public Prosecutions, [1946] 1 All E.R. 186, 193 (H.L.). 


*8 See portions quoted by the Times (London) p. 8 col. 1 (Sept. 20, 1945), and those in- 
cluded in the dissenting opinion, Joyce v. Director of Public Prosecutions, [1946] 1 All E.R. 
186, 195, 196 (H.L.). i, substance is contained in the following statement to counsel before 
the summing up: “‘.... NS eu Gh eae Gee 
a doubt owed allegiance te the Crown of this country and . on the evidence given . 

nothing happened . . _ thereafter to put an end to the allegiance It will remain for the 
jury, and for the jury alone, as to whether at the relevant dates he adhered to the king’s 
enemies.’ ” Ibid., at 195. 


» “For it is clear that here no question of principle is involved. The narrow point appears 
to be whether in the course of this protracted and undeniably difficult case the judge removed 
from the jury and himself decided a question of fact which it was for them to decide.” Joyce v. 
Director of Public Prosecutions, [1946] 1 All E.R. 186, 193 (H.L.). 


3 325 U.S. 1 (1945). In this case it was held, inter alia, that an act of treason, to be an 
overt act of treason within Article 3 Section 3 of the U.S. Constitution, had to be proved by 
direct and not circumstantial evidence. No case has come up in the American courts determin- 
ing how the status of the defendant is to be proved, and the question of how the problem of the 
instant case would be decided here is an interesting one. But the few American cases on the 

of aliens have stated that it is coterminous with “residence.” Charge to the Grand 
Jury, Fed. Cas. No. 18,273 (D.C. Mass., 1861). The statute reads: “Whoever, owing allegiance 
to the United States, levies war . . - fete.) 35 Stat. 1088 (1909), 18 U.S.C.A. § 1 (1927). 


3* London Street Tramways Co. v. London City Council, [1898] A.C. 375 (H.L.). See au- 
thority listed in 19 Halsbury’s Laws 253 (2d ed., 1935). 
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ly little new law. An alien can commit treason outside the realm if he owes a 
duty of allegiance. Such a duty may arise even from the illegal issuance of a 
passport.** No conclusion can be drawn from the handling of the trial court’s 
charge to the jury. The House of Lords merely states that the trial judge left the 
issue of protection to the jury, and quotes no part of thesumming-up, which clear- 
ly assumed, as completely a matter of law, this essentially factual issue. Since 
future generations will be unlikely to compare the decision and the record, the 
court managed to leave unmarred the structure of English justice and still reach 
its desired result. 


Damages—-Applicability of OPA Ceiling Prices as Measure of Damages— 
[lowa].—The plaintiff sued in a tort action to recover damages for the destruc- 
tion of a truck in a collision. The defendant contended that the proper measure 
of damages was the Office of Price Administration ceiling price of the truck, 
which was $634.55. The trial court instructed the jury that if it found the plain- 
tiff entitled to recover for the loss of the truck, he should be allowed “the fair 
and reasonable market value of the truck, immediately preceding the accident, 
less its salvage value, if any, immediately following the accident, not to exceed 
the amount of $1,200, the amount claimed therefor.’" The jury returned a ver- 
dict for the plaintiff and awarded him $1,200 damages. On appeal to the Su- 
preme Court of Iowa, held, the evidence supported the verdict,and the trial court 


did not err in failing to instruct the jury that the OPA ceiling price was the 
proper measure of damages. The purpose of the OPA regulations was to govern 
prices in the sale of goods, and not to put a ceiling upon the recovery of damages 
in a negligence action. Ross Produce Co. v. Thompson.’ 

The traditional purpose behind the award of damages in a tort action is to 
put the plaintiff in the same position, as far as a money award can, that he 


# Cf. the American case closest to the Joyce case, United States v. Stephan, so F. Supp. 
448 (Mich., 1943), holding that fraud in obtaining a naturalization certificate was not plead- 
able in defence of a treason charge, since the naturalization was voidable (by the Govern- 
ment) and not void. Interestingly enough, the Government has voided naturalization on 
grounds of fraud because the citizen had engaged in disloyal acts not sufficient for a treason 
charge. United States v. Kuhn, 49 F. Supp. 407 (N.Y., 1943). 


* Record, at s9. The “fair and reasonable market value” was estimated at $1,300; the 
salvage value at $100. The difference between the OPA price and the “fair and reasonable 
market value” was not as great as the figures suggest. i 
figure at which an individual could sell a truck to ano 
plaintiff, aoe ee See ae en re ee 

the dealer 


box and accessories were included in the $100 salvage allowance. 
* 20 N.W. 2d 57 (Iowa, 1945). 
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would have been in, had the tort not been committed.’ Where the tortious ac- 
tion has caused the destruction of personal property, the application of this 
general formula has normally resulted in the award to the plaintiff of the 
amount of money necessary to purchase a similar commodity in an active and 
free market at the time of the loss. While the term “market value”’ is a “defi- 
nite sounding term for a very imaginary inference,” it has afforded the courts 
a more or less orderly and accurate standard for estimating the “value” of a 
particular piece of property at a given time and place.’ Use of market value 
assumes that the destroyed goods can be replaced in the market, but difficulties 
arise when no such replacement is possible. Market value then becomes a more 
conjectural item, and doubt arises as to whether the price that such goods might 
command would fully compensate the plaintiff. Frequently, in giving compen- 
sation for the destruction of wearing apparel,’ household goods,* and pets,® the 


3 1 Sedgwick, srempetaby rash bent, 1912); Rest., Torts § gor, Comment (a) 
Goss). Other policies govern the award of nominal damages, w where the objective is merely 

the adjudication of legal rights, and punitive damages, where deterrence of unconscionable 
conduct is the end in view. Rest., Torts § 901, Comment (a) (1939). The primary goal of com- 
pensation is subject to certain limitations, the most notable of which is the application of 
the “proximate cause” rule to the remote consequences of the tort. Ibid., at § 917. 

‘McCormick, Law of Damages § 44 (1935); Rest., Torts §§911, 927 (1939). Similarly, 
where compensation is sought for only a temporary rather than a permanent loss, the laws 
seeks to determine either the sum which the owner could have obtained by renting the property 
or the cost of hiring similar property. McCormick, Law of Damages § 44 (1935). 

$Tbid., at § 165. The writers and courts have generally recognized the relative nature of 
“market value.” The accuracy with which the market price may be determined in the case of 
stocks and bonds listed on an exchange does not exist when the commodity is not standardized 
and is not sold in large quantities at a given place. Cf. Bradley v. Hooker, 175 Mass. 142, 55 
N.E. 848 (1900). The amount of conjecture involved in the use of the “market value” con- 
cept is especially apparent when, as in the principal case, the commodity is a second-hand 
truck. 


* The courts have rarely attempted to elaborate upon the meaning of “market value.” 
They have studiously avoided the precise definitions offered by the economists. 1 Bonbright, 
pale wpa ttdaie oo BR Bay sai beens that in the damage 
cases the term is generally used in the sense of indemnification rather than realization. Ibid., 
at 62; 1 Sedgwick, Measure of Damages § 244 (oth ed., 1912). The economists would define 
the market value as the price at which the plaintiff could 


upon which test of market value were used. See note 22, infra. Indemnification and realization 
would result in different sums in the principal case, if the OPA price were used. Indemni- 
fication would allow the plaintiff $634.55 plus 15 per cent; realization would allow $634.55. 
The courts do not usually speak of “market value” but refer to “fair market value.” The 
adjective covers a multitude of qualifications which the courts attach to the use of market 
price as a measure of value to the owner. 1 Bonbright, The Valuation of Property 55-56 
(1937). The equating of “value” to market price is, of course, inappropriate in cases involving 
the valuation of property for corporate reorganization or rate-making purposes. 

1 Lake v. Dye, 232 N.Y. 209, 133 N.E. 448 (1921); McMahon v. City of Dubuque, 107 
Towa 62, 77 N.W. 517 (1898). 

* Barber v. Motor Investment Co., 136 Ore. 361, 298 Pac. 216 (1931); Birmingham Ry. 
Light & Power Co. v. Hinton, 157 Ala. 630, 47 So. 576 (1908). 


* Blauvelt v. Cleveland, 198 App. Div. 229, 190 N.Y. Supp. 881 (1921). 
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courts have stated that the market price of goods was merely evidence, and not 
a conclusive demonstration, of the amount of money necessary to restore the 
plaintiff to his former position."® 

The difficulty in the use of market value is equally apparent where the ex- 
change price of goods has been inflated or depressed as a result of circumstances 
not usually associated with a more or less competitive economy. Thus, where 
the seller has cornered the market illegally and caused the price to skyrocket, the 
market price has been discarded as a proper measure of damages." Where the 
Eighteenth Amendment had caused the salable value of a brewery to drop from 
an estimated $50,000 to $15,000, the court refused to apply the latter figure in a 
suit against an insurer under a fire insurance policy calling for the payment of 
“actual cash value.””* Similarly, where liquor purchased before prohibition was 
stolen after the Eighteenth Amdnement had gone into effect, the court refused 
to accept the argument of the insurer that, since there was no market, the goods 
had no value.*3 

This salutary discarding of market price as a measure of loss when it is 
patently inadequate has, however, forced the courts to employ even more un- 
certain and arbitrary standards. The original cost of the article, the extent to 
which it has depreciated, and the use of the article for business or pleasure are 
“factors” which will be considered in determining what is generally described as 
the “actual value” to the owner." The difficulties which have accompanied the 
use of this “actual value” test have caused courts to limit its scope and to be 
extremely cautious in its application."s 


© The inadequacy of market value as a measure of compensation becomes obvious in the 
case of the destruction of an unpublished manuscript, Southern Express Co. v. Owens, 146 
Ala. 412, 41 So. 752 (1906); or of stereotype plates, Stickney v. Allen, 10 Gray (Mass.) 352 
(1858). 

™ Kountz v. Kirkpatrick & Lyons, 72 Pa. 376 (1872). The court refused to apply the usual 
rule of contract damages, which allows the plaintiff the profit he would have received had the 
contract been performed. The profit to the plaintiff, a broker, would normally have been the 
difference between the market price at the time of the breach and the contract price. 

™ McAnarney v. Newark Fire Ins. Co., 247 N.Y. 176, 159 N.E. go2 (1928). 

13 Chicago Bonding & Ins. Co. v. Oliner, 139 Md. 408, 115 Atl. 592 (1921); cf. Gonch v. 
Republic Storage Co., 218 App. Div. 584, 219 N.Y. Supp. 46 (1926). 

*4 In determining the value of a ship the original cost, reproduction cost, and depreciation 
were all to be considered, but no one of them was to be conclusive. Standard Oil Co. of New 
Jersey v. Southern Pacific Co., 268 U.S. 146 (1925). In cases involving household goods or 
wearing apparel the original cost and the condition of the goods at the time of the loss are 
generally admitted as evidence of the “actual value” to the plaintiff. See cases cited in notes 
7 and 8 supra. In the case of a loss of a dog the value was determined in part by evidence as 
to the nature of the work performed by the dog. Blauvelt v. Cleveland, 198 App. Div. 229, 
190 N.Y. Supp. 881 (1921). 

1s Although it is said that market value is not a proper measure of the loss resulting from 
the destruction of wearing apparel or household goods, the courts are careful to caution the jury 
against awarding damages for “sentimental attachment.” 1 Sedgwick, Measure of Damages 
§ 251a (oth ed., 1912). See, for example, Barber v. Motor Investment Co., 136 Ore. 36, 366, 
298 Pac. 216, 218 (1931) where the court, after holding that market was not an accurate 
measure of loss, said: “The owner is entitled to recover the actual value of the property to 
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In a wartime economy marked by an inadequate supply of civilian goods and 
the imposition of ceiling prices upon sale price, the inadequacy of “market 
price” becomes quite obvious and the search for an adequate substitute be- 
comes even more difficult. The determination of the adequacy of market price in 
the instant case is complicated by the existence of what appear to be two 
“markets”—one the legal, the other the “black.’’ When these so-called markets 
are analyzed, it becomes apparent that neither is a satisfactory standard and, 
indeed, neither is a true market. It is arguable that if the plaintiff were a dealer 
in second-hand trucks, holding them exclusively for the purpose of resale, the 
OPA ceiling price would adequately restore him to his prior position. In the 
principal case, however, the truck was held, not for resale purposes, but for con- 
tinued business use. The truck represented to the owner an asset which ma- 
terially contributed to the success of his poultry business."* The OPA ceiling 
price would be an adequate measure of damages only if it appeared that a 
similar truck could be purchased at that price. Although the evidence in the 
principal case did not conclusively establish that there was no supply of used 
trucks at the OPA ceiling price,’ the court, as well as counsel, apparently 
recognized that no supply existed at that price. In the few similar cases in which 
the applicability of the ceiling price has been in issue the courts, with one ex- 
ception,'® have ignored the price set by the government. In General Exchange 
Ins. Corp. v. Tierney"® the plaintiff purchased a car for personal use just before 
the effective date of the OPA ceilings. In a suit to recover under a fire insur- 
ance policy the insurer was required to pay the original cost of the car, not the 
ceiling price.*® In another case, the plaintiff, a retail dealer, brought an action 


him, excluding, of course, any fanciful or sentimental value which he might place upon 
it.” In McAnarney v. Newark Fire Ins. Co., 247 N.Y. 176, 159 NE. 902 (1928) the court, 
in holding that the market price of « brewery in 1922 was not an accurate measure of value, 
stated that the jury should, however, take into consideration the “obsolescence” due to the 
Sack thot the pusgast of ths pet baa'osah ousloet ty’ the puuaaadlian ths 


*6 The plaintiff asserted that he lost $25 a day by being deprived of the use of the truck. 
Record, at 3. It does not appear whether this represents gross or net loss. 


11 Althogh the Iowa Supreme Court said that the record established that no truck could be 
obtained at the OPA ceiling price, the only evidence of a lack of supply was the testimony of 
one dealer that he did not have any second-hand trucks for sale. Record, at 29. The court 
stated that the truck was “almost irreplaceable.” 


*8In a suit against an insurer to recover for the loss of a spare wheel, tire, and tube a 
Baltimore city court held that the measure of damage was the OPA ceiling price. The court 
said that it was “against public policy that a price or value arrived at through the operation 
of a ‘black market,’ which price in itself is unlawful, should be used as a measure of damages.” 
Dennis Cunningham v. National Guild Ins. Co., People’s Court of Baltimore, Maryland, 
10019-42. 


9152 F. 2d 224 (C.C.A. sth, 1945). 


* The car was purchased in May, 1944 for $3,384. The OPA ceiling price of $2,000 on cars 
of the same make was established in July, 1944. The parties stipulated that if the OPA was 
not the proper measure of damages the judgment should be for the original price of the car. 

Austine v. McWilliams, 163 P. 2d 816 (Wash., 1945) was a suit by the purchaser of a car 
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for the conversion of industrial alcohol, on which there was a wholesale ceiling 
but an uncontrolled retail market.” Upon a showing that replacement was not 
possible in the wholesale market, the court set the measure of damages at the 
prevailing retail price.“ Common to these cases was the circumstance that at 
the OPA ceiling there was no available supply ;”* it is this factor and not, as the 
courts suggest, the limitation of the OPA restrictions to “sales,” which makes 
the ceiling price inapplicable as a measure of damages.”* 

Likewise, the use of an illegal or black-market value affords no accurate 
measure of value. This so-called market is neither free nor open. Obviously, it 
will be difficult to obtain testimony to establish the price at which similar goods 


under a conditional-sale contract against the seller for conversion. The supreme court sus- 
tained a decision for the plaintiff except as to the measure of damages. The car, a 1940 Ford 
coupe, was purchased in June, 1944, for $975. In October, 1944, the dealer seized the car. 
The trial court, by deducting $100 for depreciation from the purchase price, set the value of 
the car at $875. At the time of the conversion the ceiling price at which a private vendor 
could sell a similar car was $725; a dealer was entitled to ask $906. The appropriateness of the 
OPA ceiling as a measure of damages was raised by counsel in the trial court and the judge 
decided that the plaintiff’s recovery was not limited by the government regulations. The 
supreme court of the state agreed that the plaintiff was entitled to a judgment “... . 

the value of the automobile at the time and place of conversion, that value to be determined 
,by the court upon the evidence in the case without regard to federal regulations governing 
the ceiling prices on used automobiles.” Ibid., at 820-21. The court held, however, that evi- 
dence as to original cost was not sufficient to support a judgment for that amount less deprecia- 
tion. Rather, the court accepted the testimony of a dealer that he would pay $725—the ceiling 
price at which private vendors could sell—as the proper value of the car! If an OPA ceiling 
was to be used as a measure of value it would appear that in order to put the plaintiff back in 
her former position, the OPA ceiling allowed dealers would have been the correct standard. 


** Zemel v. Commercial Warehouses Inc., 132 N.J. Law 341, 40 A. 2d 642 (1945). 


™ Generally, where the goods lost were held for resale, the “value” is determined by their 
replacement cost without taking into consideration the profit from reselling. 1 Sedgwick, 
Measure of Damages § 248a (oth ed., 1912). This rule is in keeping with the judicial aim to 
indemnify the plaintiff, although, as Bonbright observes, the economists’ definition of market 
value would require the court to hold that market value meant the realization price. Note 6, 
supra. Where replacement is not possible the retail price would appear to be consistent with 
the aim of indemnification. 

*3 The judicial unwillingness to use the OPA ceilings as a measure of value led one court 
to hold that a man charged with grand larceny could not successfully plead that the OPA 
price on the stolen goods brought the crime within the statutory definition of petty larceny. 
Fugate v. State, 158 P. 2d 177 (Okla. Cr. App., 1945). 


*4 The fact that the OPA regulations were written in terms of “sale” should not make them 
i i as a measure of damages for the destruction of property. The award of damages 
based upon market price is predicated upon the purchase and sale of similar goods. 

The OPA maximum price ceilings have been held inapplicable to judicial sales of liquor 
in states where liquor is sold only through licensed retailers. Brown v. Texas Liquor Control 
Board, 54 F. Supp. 350 (Tex., 1944). The OPA ceiling upon the sale of liquor has been 
enforced in a state where the sale of liquor for beverage purposes is outlawed. Thus, persons 
selling liquor in Mississippi above the maximum price set by the OPA were convicted of viola- 
ting the federal Emergency Price Control Act. Barnett v. Bowles, 151 F.2d 77 (U.S. Emerg. 
C.A., 1945). 
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goods are bought and sold.** Furthermore, prices on the black market will be 
influenced more by the risk of illegal activity than by the customary economic 
forces present in an open market. On the grounds of public policy alone courts 
might be-expected to exclude any evidence of an illegal price.** and the courts 
which have used a market value other than the OPA ceiling have gone to some 
length to euphemize “black market.”*’ 

It is apparent that neither the black-market price nor the OPA ceiling are * 
adequate tests to determine the compensation to be awarded the plaintiff. Re- 
sort to the device of “actual value” also presents certain difficulties which might 
seem to prevent a more satisfactory result. Courts have frequently stated that 
original cost less an amount for depreciation is the proper evidence to ascertain 
“actual value” where there is no market value,”* yet it seems doubtful whether 
this is anything more than another way of defining the price set by the 
OPA. The one factor which makes the OPA price inadequate, i.e., the fact that 
the truck was irreplaceable at the time of its destruction and would remain so 
for a period probably extending beyond the termination of the war,”? should 
somehow be given weight in determining compensation.°° 

*s In the principal case the only evidence as to a “market value” other than the OPA price, 
was the following testimony by an auto dealer in a local community: 


“A, To a certain extent I am acquainted with the fair and reasonable market value of 
Chevrolet trucks of the 1940 type 

“Q. What would you say was the fair and reasonable market value on the 20th day of 
March, 1944, before the accident? 

“A. I would say around in the neighborhood of thirteen hundred dollars, the sale value of 
the truck at that time 

“The thirteen hundred dollars which I said the truck was worth before the accident was 
based upon what they were trying to buy similar trucks for at that time.” Record, at 20, 23. 

In Fugate v. State, 158 P. 2d 177 (Okla. Cr. App., 1945), the testimony offered to justify 
a value greater than the OPA price was to the effect that the “fair market value” was con- 
siderably higher than the OPA price. The witness, a dealer in the goods, did not suggest that 
his knowledge was based upon personal experience. 

26 In a suit to recover the “actual cash value” of liquor lawfully acquired but destroyed after 
prohibition, the plaintiff sought to introduce evidence as to the selling price of the liquor on 
the bootleg market. The appellate court, in sustaining the lower court’s refusal to admit such 
evidence, stated: “There was but one market and that was the lawful market; the other 
so-called ‘market’ is the one resting in crime and is unlawful, and is not to be considered as 
a basis of recovery. When we speak of value, we imply a transaction in the open, lawful mar- 
ket. It does not embrace the secret ‘price paid by law violators.” The court suggested that 
the proper measure of damages was the price at which the plaintiff would be allowed to sell 
the goods if he were able to obtain a government permit. Hayward v. Employers’ Liability 
Assurance Corp. of London, 214 Mo. App. 101, 109, 257 S.W. 1083, 1085 (1924). 

27 In the instant case the court said, “Its money value .... was not determined by the 
‘black market,’ but by the law of supply and demand 
20 N.W. 57, 61 (Iowa, 1945). 

28 See cases cited in notes 6 and 7, supra. 

#9 See note 17, supra. 


3° In an action for conversion of wine, lawfully acquired before prohibition and converted 
during it, the court held that in determining its value it was proper to consider “the fact 
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The fact, if it can be established, that the truck cannot be replaced over a 
prolonged period, with the consequent loss of the truck’s contribution to the 
plaintiff’s business, may be considered in two ways. Although there is some 
authority against giving special damages for deprivation of use when the full 
value of the property at the time of accident is also awarded,* a few of the con- 
version cases have achieved this result.** In the normal case, where the value of 
the property is not fully capitalized for the special profits that accrue to the 
plaintiff through its use, no danger of a double award is imminent.** If such a 
special award is made in this case, an uncapitalized value of the truck would be 
the original cost, less depreciation.’ However, special damages for lost profits 
can only be made for the period between the tort and the date of the judg- 
ment,*5 and thus the consequent loss to the plaintiff after that time until he can 
finally get replacement of the truck, is totally ignored. But, if the irreplace- 
ability of the truck is taken into consideration in assessing its value and a 
special award for loss of use given, the danger of double accounting arises for 
the period from the accident to the date of the judgment. 

The alternative approach to this problem would be to capitalize fully the 
prospective profits in assessing the value of the truck at the time of the acci- 
dent and to allot interest upon that figure at the normal rate up to the date of 
the judgment** in lieu of special damages for loss of use.*7 This would circum- 


that, under the law, the wine could not legally be replaced.” Burleson v. Bundy, 206 App. Div. 
644, 198 N.Y. Supp. 904 (1923). 


3* 2 Sedgwick, Measure of Damages § 435a (oth ed., 1912). The legal theory for such a rule 
is that compensation for the full value of property is compensation for all the incidents of 
ownership, including the right to profits from its use. Thus, an additional award of damages 
for loss of use would constitute double payment. Ft. Pitt Gas Co. v. Penney Contvart. (2. 
123 Fed. 63 (C.C.A. 3d, 1903). 


»* Preble v. Hanna, 117 Ore. 306, 244 Pac. 75 (1926); Universal Credit Co. v. Wyatt, 
56 S.W. ad 487 (Tex. Civ. App., 1933). 


33 The market value of such chattels as a truck under normal conditions is not based upon 
capitalization of its use value to consumers but rather on production costs and sellers’ com- 
petition. Thus, special damages for loss of use will not involve double accounting. Assessment 
of land values is one place, however, where such capitalization is consistently used. 


44 The following is an illustration of a means by which damages might be computed by this 
method. A truck costing originally $1,200 and depreciating at the rate of $100 per year for two 
years prior to the accident would have an uncapitalized value of $1,000 at the time of the 
accident. Assuming that the truck would contribute $600 per year to the plaintiff’s business, 
and that six months elapsed between the accident and the date of the judgment, the plaintiff 
would be entitled to a special award of $300 for loss of use, in addition to the depreciated value 
of the truck at the time of the accident, or $1,000, making a total of $1,300. 


3s When a judgment is awarded to the plaintiff, he is no longer deprived of at least the 
money equivalent of his destroyed goods. 

36 Subject to many local qualifications and statutory provisions interest is generally allow- 
able on all judgments, dating from the time the cause of action arises to the date of the judg- 
ment. For a summary of these local rules, see 96 A.L.R. 227 (1935). 


37 Using the same assumptions as in note 34, supra, the following is an illustration of how 
the “euled” of the wach anny bn detenntiand on the bento 08 hehe. Because this use value will 
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vent the problem of double accounting, but in so doing numerous elements of a 
speculative character are introduced. In addition to determining the truck’s 
contribution to the plaintiff’s business—a problem which is also involved in the 
award of special damages—the rate at which these profits are to be capitalized 
must be determined. This rate will not only depend upon the length of the 
period of deprivation, but also upon the comparable rates in other types of 
business enterprise. It may be argued that such a determination is aleady 
achieved by the operation of the “black market”—and with much greater ac- 
curacy than by a jury. Even conceding this, the difficulty that has faced courts 
in eliciting testimony as to the price set by the “black market” is enough to 
cast serious doubt upon the practicality of this approach. 

The confusion that exists not only in the court’s treatment of the instant case 
but also in many of the normal damage cases, is a result of the inadequacy of 
the traditional legal concepts and their lack of adaptability to a complex eco- 
nomic structure—and particularly to a war-time economy. The Iowa court, rec- 
ognizing the inadequacy of the OPA price, has allowed a speculative guess by 
a witness to control the compensation awarded, in the attempt to do approxi- 
mate justice. The result achieved in terms of the amount of compensation may 
not be shocking but there remains a judicial duty to develop a workable for- 
mula to deal with such problems. 

It is submitted that, if it can be shown that the truck was not replaceable at 
the ceiling price, compensation would be adequately determined by awarding 
the plaintiff its value capitalized on the basis of its use. If care is used in account- 


ing for the various factors involved, a satisfactory result would be achieved. 


Domestic Relations—Constitutionality of “Anti-Heart-Balm” Statute—Lia- 
bility to Children for Inducing Parent To Avoid Duty of Support—|Federal].— 
The Daily family, husband, wife and four minor children, were residents of 
Pennsylvania. The defendant and her husband were neighbors of the Dailys. 
The defendant induced Mr. Daily to leave his family and move with her to 
Chicago. Two suits were filed in the federal district court in Chicago—the first 
by Mrs. Daily, setting forth a declaration based on alienation of affections and 


depend upon the length of time that the truck cannot be replaced, it will be assumed that two 
years will elapse from the time of the accident until a new supply of trucks will be on the 
market. During the two-year period during which the plaintiff will be deprived of the truck, its 
contribution to his business would have been $1,200. At the end of that period the truck would 
have had a market value, which can be estimated roughly on the basis of its original cost less 
four years’ depreciation, of approximately $800. Thus, for the two-year period the truck will 
represent a total principal and income of $2,000. Assuming that other business investments 
during that period would have produced a 10 per cent profit, we find that $1,666 invested at 
that rate for two years would produce a total principal and income of $2,000. Thus, $1,666 
is the approximate “use value” of the truck. The difference of $366 in this method of compu- 
tation and that in note 34, supra, is due to the fact that in the prior method the deprivation of 
use subsequent to the date of the judgment was not accounted for. 
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criminal conversation, the second for the four minor children by their mother 
as next friend, charging substantially that the defendant induced and pre- 
vented their father from contributing to their support. In the first action the 
defendant moved to dismiss the complaint on the ground that it violated the 
provisions of the Illinois and Pennsylvania “‘anti-heart-balm”’ statutes which* 
made it unlawful to institute such actions. The district court in denying the 
motion held that the statute violated Art. 2, Section 19 of the Illinois Constitu- 
tion which provides that “every person ought to find a certain remedy in the 
laws for all injuries and wrongs which he may receive in his person, property, 

i ” Daily v. Parker The district court sustained a motion 
to dismiss the children’s suit on the ground that the complaint failed to state a 
cause of action. On appeal to the Circuit Court of Appeals, held, that a child 
has a right of action against one who has taken away the support and main- 
tenance of its father. Judgment reversed. Daily v. Parker.’ 

The alienation of affections action. In 1935 Mrs. Roberta West Nicholson, the 
sole woman member of the Indiana legislature, introduced the first “‘anti-heart- 
balm” statute in an effort to outlaw several causes of action which had fallen 
into disrepute because of their frequent use for blackmail purposes.‘ The In- 
diana statute’ provided that the actions of breach of promise to marry, aliena- 
tion of affections, and criminal conversation were abolished. An additional pro- 
vision made it criminal to file or threaten to file such actions. Other states quick- 
ly followed suit and enacted similar statutes. Illinois, the exception to this 
pattern, provided solely for criminal penalties and failed to provide specifically 
for the abolition of the actions. But the difference between the acts is one of 
form rather than substance. Otherwise it would mean that such actions could be 
successfully prosecuted, but the plaintiff would be subjected to penalties. 

The constitutionality of the New York and Indiana statutes was quickly 
tested. The New York Court of Appeals in Hanfgarn v. Mark’ upheld the valid- 
ity of the New York statute against the assertion that it violated the due 
process clause of the Federal Constitution.’ The court said that such causes of 

*Tll. Rev. Stat. (1945) c. 38, §§ 246.1-5; Pa. Stat. Ann. (Purdon, Supp. 1944) tit. 48, 
§§ 170-77. 

* 61 F. Supp. 7o1 (Ill., 1945). 

3152 F. ad 174 (C.C.A. 7th, 1945). 


4 Preceding the enactment of the Indiana statute considerable newspaper publicity was 
given to such actions owing to the interest feature of the action and the sizable judgments 
which often resulted. In Woodhouse v. Woodhouse, 99 Vt. 91, 130 Atl. 758 a 
$465,000 was reduced to $125,000 by the trial judge. For further discussion of 
spd nodadibenemeniteaaimaed meeeeiaam thdites & tate bathe monee tes 
Protect the Family Relation, 30 Ill. L. Rev. 764 (1936). 


5 Ind. Stat. Ann. (Burns, Supp. 1943) §§ 2-508.-17. 
* 274 N.Y. 22, 8 N.E. ad 47 (1937). 


1 The Appellate Division had found the act unconstitutional under the Fourteenth Amend- 
ment. Hanfgarn v. Mark, 248 App. Div. 325, 289 N.Y. Supp. 143 (1936), noted in 3 Univ. Chi. 
L. Rev. 654 (1936); 21 Corn. L. Q. 677 (1936); 85 U. Pa. L. Rev. 110 (1936). 
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action were simply incidents of the marital relationship which is within the 
domain of the state legislature to regulate. In Pennington v. Stewari® the In- 
diana Supreme Court held that the section of the Indiana statute which abol- 
ished the causes of action did not violate a provision of the Indiana constitution 
similar to the Illinois provision invoked in the instant case. 

This provision of the state constitution presents problems similar to those 
raised by the due process clause.’ The fact such a provision has been utilized 
to recognize a new cause of action’® does not mean that it can be invoked to 
give a vested right in a rule of law. The Fourteenth Amendment gives no prop- 
erty or vested right in any substantive rule of the common law." “‘Anti-heart- 
balm” statutes by abolishing causes of action substantially alter prior existing 
rights and duties. But statutes which abolish certain defenses or create new 
causes of action also substantially alter prior existing rights and duties. Such 
statutes have been held not to violate the due process clause.” ‘“Anti-heart- 
balm” statutes have an additional feature of affecting only incidents of the 
marital relationship, a field clearly within the domain of the state legislature." 

The Pennington case, however, held the criminal section of the Indiana stat- 
ute unconstitutional on the ground that the legislature could not by imposing 
criminal penalties deny litigants the right to test the constitutionality of the 
act. The court in the instant case relies upon this part of the Pennington case. 
The court is justified in deriving support from the Pennington case if that 
decision wiped the criminal provision of the statute from the Indiana statute 
books. But if the Pennington case merely held the criminal section unconstitu- 
tional in its application to the litigants who were testing the constitutionality 
of the act, leaving it valid as to future litigants who might file such actions, it 
can be argued that the decision could only support the contention that the plain- 


* a12 Ind. 553, 10 N.E. 2d 619 (1937), noted in 32 Ill. L. Rev. 738 (1938). 


* It is interesting to note that the plaintiff, being a woman, did not have such an action at 
common law. Lynch v. Knight, 9 H.L. Cas. 577, 598 (1861); see Brown, the Action for 
Alienation of Affections, 82 U. Pa. L. Rev. 472, 476-78 (1934). It was not until 1900 that the 
Illinois supreme court recognized that a woman could maintain such a cause of action. 
Betser v. Betser, 186 Ill. 537, 58 N.E. 249 (1900). 


*© Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68 (1905). 
*t See Munn v. Illinois, 94 U.S. 113 (1876). 


nee death statute, Louis Pizitz Dry Goods Co. Inc. v. Yeldell, 274 U.S. zrolaet); 
ederal Employers Liability Act, New York Central R. Co. v. White, 243 U.S. 188 (1917); and 
Sn Silver v. Silver, 280 U.S. 117 (1929). It has been attempted to differ- 
entiate these statutes from “‘anti-heart-balm” statutes on the ground that none of them com- 
pletely abolishes common law remedies. Meyers, Validity of Statutes Prohibiting Breach of 
Promise and Alienation of Affections Suits, 2 le Debines nab (vena) ie chee 
of Certain Actions Designed To Protect the Family Relation, 30 Ill. L. Rev. 764, 775-79 
(1936). In dictum « federal district court in Pennsylvania seriously questioned the constitu 
tionality of the Pennsylvania “anti-heart-balm” statute in that it abolished a common-law — 
Wilder v. Reno, 43 F. Supp. 727 (Pa., 1942). eo alate 
The charges involved by all the statutes were substantial 


"3 Maynard v. Hill, 125 U.S. 190 (1888). 
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tiff in the principal case should not be subject to penalties but could not proceed 
to judgment. 

However, at the same time that the instant case was pending in the federal 
court, a breach of promise action and an alienation of affections suit were ad- 
judicated in the Superior Court of Cook County in both of which the Illinois 
act was held unconstitutional. The federal court, bound as it is by Erie R. Co. v. 
Tompkins,4 was under a duty to follow these lower court decisions because 
they are the sole source of Illinois law on the subject.’ Should the Supreme 
Court of Illinois in reviewing these actions hold the Illinois act constitutional, 
it would only leave the instant case as one more strange anomaly under the 

The children’s right of action. The common law has long recognized that a 
parent is responsible for the support of his minor children,"* Since the Eliza- 
bethan era criminal penalties have been imposed on parents who have at- 
tempted to avoid this duty,’’ and today a parent is liable to a third person who 
furnishes necessities to his children. The failure to furnish support is thus 
attended by consequences which can only be explained by the existence of a 
duty on the part of a parent to support his offspring. The only person unable to 
enforce this duty has been the child himself.” This failure to provide a cause of 
action for the child unquestionably had its antecedents in the generally inferior 
position of the minor under Roman law and the early common law. As society 
became more conscious of the need to provide protection for minors, the in- 
ability of the child to sue a delinquent parent was even more anomalous. This 
anachronism became more apparent as the rationalizations offered for denying 
the action became more obviously unsatisfactory.” 

The refusal to permit a child to sue has been based either on the dubious 
premise that a parent owes a moral—not a legal—duty of support or on the 
equally questionable assumption that to permit such suits would destroy the 
harmony of the family and upset the repose of society. In tort actions between 
parent and child there is ground to deny such actions where there is real danger 


*4 304 U.S. 64 (1938). 


*8See West v. American Tel. and Tel. Co., 311 U.S. 223 (1940); Six Companies v. Joint 
Highway District, 311 U.S. 180 (1940); Stoner v. New York Life Ins. Co., 311 U.S. 464 
(1940); Developments in the Doctrine of Erie Railroad Co. v. Tompkins. II, 9 Univ. Chi. 
L. Rev. 308, 319-23 (1942). 


"©; Bl. Comm. *447; 2 Kent, Commentary *189. 
17 Stat. 43 Eliz., c. 2 (1706); Stat. 5 Geo. I, c. 8 (1718); Ill. Rev. Stat. (1945) c. 38, § 100-101. 
*® Knutsen v. Haugen, 191 Minn. 420, 254 N.W. 464 (1934). Rest., Restitution § 113 (1937). 


* Rawling v. Rawlings, 121 Miss. 140. 83 So. 146 (1919); Huke v. Huke, 44 Mo. App. 308 
(1891). Contra: Green v. Green, 210 N.C. 147, 185 S.E. 651 (1936), noted in 15 N. Car. L. Rev. 
67 (1936); see Campbell v. Campbell, 200 S.C. 67, 20 S.E. ad 237 (1942). 


* See Ethridge, J. dissenting, Rawlings v. Rawlings, 121 Miss. 140, 155, 83 So. 146, 148 
(1919). 
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of collusion or where it is a case of a recalcitrant child questioning parental 
authority. Where these situations do not exist there appears no sound reason 
for continuing to deny to the one person who has really been injured the right 
to seek legal redress.* 

A California statute provides that a person must support to the best of his 
ability a child or parent who is unable to support himself.” The statute is simply 
a legislative declaration of the duty; it neither provides a sanction nor stipu- 
lates who may enforce this duty. The statute, however, has been construed to 
permit the neglected or abandoned party to enforce the duty of support by a 
bill in equity.*? The remedy provided in California should be available in any 
jurisdiction where it is recognized that the parent is under a duty of support.** 
The Supreme Court of Georgia in Pavesich v. New England Mutual Life Ins. 
Co.*5 found that a cause of action exists for the invasion of the right of privacy 
by drawing upon the fairly general state constitutional provision which pro- 
vides that for every injury there shall be a remedy. Even in the absence of a 
statutory declaration of the parental duty of support, the technique employed 
in the Pavesich case, would be available to afford a remedy wherever that duty 
is 


recognized. 

If the duty of parent to child is recognized, the inducing the breach of that 
duty should be actionable. Lumley v. Gye* held that a third person is liable to 
the promisee for inducing the promisor to breach his contract. The fact that the 
defendant in the principal case induced the breach of a duty founded on status 
rather than contractual relationship should not make the analogy inappropri- 


ate. Lumley v. Gye involved the inducement of the breach of a contract for 


* However, in a suit for damages by a daughter against her father, who had been convicted 
of raping her, her action was defeated by the public policy argument that the repose of society 
would be upset if a child could sue her parent! Roller v. Roller, 37 Wash. 242, 79 Pac. 788 (1905). 
See McCurdy, Torts between Persons in Domestic Relation, 43 Harv. L. Rev. 1030, rosg-81 
(1930). 


= Cal. Civ. Code (Deering, 1941) § 206. 
*3 Paxton v. Paxton, 150 Cal. 667, 89 Pac. 1083 (1907). 


* Under the workmen’s compensation law it has been held that if an employee is killed in 
the course of employment the employer is liable to the minor children; unless the employer 
can show that a child has been emancipated the parent is under a legal duty to support the 
child. Auburn and Alton Coal Co. v. Industrial Com’n, 296 Ill. 568, 130 N.E. 322 (1921). 
A statute which imposed criminal sanctions for failure to install certain railway safety devices 
has been held to impose civil liability on a company which failed to install the devices. Speaking 
of the statute the court said, “The expression of one mode of enforcing it did not exclude the 
operation of another, and in many respects more efficacious, means of compelling compliance 
with its terms, to wit, the right of civil action . . . by one of the class sought to be protected 

” Narramore v. Cleveland, C., Cc. & St. L. R. Co., 96 Fed. 298, 300 (C.C.A. 
6th, 1899). ‘The same technique should be available for imposition of civil liability under 
statutes which impose criminal sanctions on a parent for failing to support his child. See note 
17, Supra. 

*S 122 Ga. 190, 50 S.E. 68 (1905). 


* 2 E. and B. 216 (1853). 
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personal service and was founded on the tort of enticing a servant from his 
master.”’ The peculiar duties involved in the master-servant relationship arise 
from the status of the relationship rather than the contract which created it. 
Even more applicable is the broad principle enunciated in Wilkinson v. Down- 
ton* that unjustifiable wilful conduct which results in harm to the plaintiff is 
actionable. The ease with which the Lumley v. Gye doctrine has been extended 
can only be explained by the recognition of this principle.” Similarly this doc- 
trine was evidenced in Bohannon v. Wachovia Bank and Trust Co.* in which it 
was held that the malicious misconduct of the defendant in inducing a testator 
to alter his will made him liable to the plaintiff for the loss of his expectancy. 
Thus the Lumley v. Gye doctrine, coupled with the principle that wilful mis- 
conduct is actionable, should be a sufficient basis for the imposition of liability 
on the defendant in the instant case. The policy arguments advanced to deny 
the child the right to sue the parent should not be applicable where the suit is 
brought against the enticer. 

Precedent is certainly not available for such a suit.5* Owing to the influence 
of the Roman law and the old common law concepts of the superiority of the 
father as lord and master of his household, much of the present day law of 
domestic relations is anachronistic. A frank recognition that we have developed 
our own concepts regarding the family unit is necessary in order to shake off the 
vestigial remains of the Roman law.” Today each member of the family unit 
has individual rights and duties. Any doctrine which denies an injured member 
of the unit legal redress for injuries committed either by members of his family 
or by outsiders is indeed shocking to the repose of twentieth-century society. 

#7 Sayre, Inducing Breach of Contract, 36 Harv. L. Rev. 663, 668 (1923). 

** [1897] 2 Q.B. 57. 

** Whether the Lumley v. Gye doctrine was applicable to other than personal service con- 
tracts was not known until Temperton v. Russell (1893) 1 Q.B. 715, which was decided only 
four years before Wilkinson v. Downton. 


3 210 N.C. 679, 188 S.E. 390 (1936), noted in 4 Univ. Chi. L. Rev. 509 (1937). 


3" In the case of Morrow v. Yannantuono, 152 Misc. 134, 273 N.Y. Supp. 912 (1934), noted 
in 20 Corn. L.Q. 255 (1935), an infant was denied recovery from the enticer of his mother. 
This case is distinguishable in that no loss of support was involved. The court denied recovery 
because the plaintiff could not show a loss of consortium, and further it was noted that the 
plaintiff’s father could bring an alienation-of-affections action. 


» At Roman law the family consisting of the parents, children, and slaves was regarded as 
unit headed by the father known as the paterfamilias. It was the paterfamilias who sought 
legal redress for all injuries to any member of the unit. And even after certain members were 
permitted to bring actions in their own name, the paterfamilias never lost his right to bring 
his indirect actions for such injuries. The similarity of the indirect action of the paterfamilias 
and the action for loss of services by the husband, master, or father is apparent. Sayre, In 
ducing Breach of Contract, 36 Harv. L. Rev. 663 (1923). 
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Labor Law—Veterans’ Right to Reemployment under Selective Training and 
Service Act—“‘Super-seniority”—(Federal].—The plaintiff corporation, a man- 
ufacturing concern whose activities had greatly expanded during the war-time 
emergency, but whose employees had been reduced over two-thirds since the 
cessation of hostilities," brought suit for declaratory judgment to determine the 
respective rights to employment of four returning veterans and four non- 
veteran employees. The veterans based their claim to reemployment on the 
Selective Training and Service Act,’ although each of them would displace a 
non-veteran with greater seniority, while the non-veterans claimed rights under 
the collective bargaining agreement in effect with the plaintiff guaranteeing 
seniority rights with respect to lay-offs, reemployment, demotions, and promo- 
tions. It was admitted by the non-veterans that the veterans were entitled to 
seniority accrued during military service in addition to that accrued during their 
actual employment with the plaintiff. Held, three of the veterans are not entitled 
to reemployment since they had held merely “temporary” positions with the 
plaintiff, their employment being subsequent to the expansion begun by the 
plaintiff in 1939 because of the emergency. The fourth veteran, who had been 
employed prior to 1939, may not be employed to the prejudice of one with 
greater seniority, thus advancing him beyond the seniority he would have 
possessed had he not entered military service. In any event it would be unrea- 
sonable to require that he replace the senior employee in view of the employer’s 
changed circumstances. The considerations applied to the case of the fourth 
veteran were also held applicable to the cases of the first three veterans. 
Olin Industries, Inc. v. Barnett} 

On the face of the act‘ it would at first appear that the veterans’ claim of an 
“absolute right to reemployment”’s or “‘super-seniority’’® is sound. The condi- 

* The plaintiff employed an average of 2,333 persons from 1935 to 1939. In 1943 the plaintiff 
had a maximum of 11,926 employees. Following the end of the war this number decreased 


until in September, 1945, only 4,369 employees remained. During the years from 1940 to 
October, 1945, 3,459 employees entered military service. 

2 54 Stat. 890 (1940), as amended 58 Stat. 798 (1944), so U.S.C.A. (Appendix) § 308 (b), 
(c) (Supp., 1945). 

33 C.C.H. Lab. Law Serv. ¥ 62,935 (D.C. Ill., 1946). 

4 “8(b). In the case of any such person, who, in order to perform such training and service, 
has left or leaves a position, other than a temporary position, in the employ of any employer 
and who (1) receives such certificate, (2) is still qualified to perform the duties of such position, 
and (3) makes application for reemployment within ninety days after he is relieved from such 


ive Training and Service Act, 54 Stat. 890 (1940) as amended 58 Stat. 798 (1944), 
50 U.S.C.A. (Appendix) § 308 (b), (Supp., 1945). 
5 This expression has been used in the discussions in Reemployment Rights of Veterans, 
7 NAM Law Digest 17, 20 (1944), and Couper, The Reemployment Rights of Veterans, 238 
Annals of the Am. Acad. 112, 117 (1945). 
* Discussion of the problem in terms of “‘super-seniority” may be found in Silvey, Veteran 
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tions on which a veteran’s right to reemployment is predicated do not include 
seniority ;’ seniority is used only as a measure of an alternative position, and 
the subsequent provision that the veteran shall suffer no loss in seniority* ap- 
plies to his status after restoration. The Director of Selective Service has taken 
this position.? The Department of Labor, on the other hand, has stated that 
there is no basis for an interpretation that would require displacement by a 
veteran of an employee with greater seniority,’® and the same conclusion has 
been reached in several arbitration cases." It is pointed out that under these 
conditions a veteran’s restoration to a particular job would result in an ad- 
vancement in his seniority rather than his placement in a position of “like 
seniority.”** Furthermore, the veteran must be considered ‘“‘as having been on 
furlough or leave of absence”; an employee who returns from such leave does 
not displace an employee with greater seniority." 

In a recent case, decided in another circuit, it was held that a veteran re- 
employed under the Selective Training and Service Act is subject after re- 
employment to lay-off in the order of ordinary seniority although the act pro- 
vides that he shall not be discharged without cause within one year after his 


Seniority in Reemployment, Memorandum 190-A, The Union Viewpoint in Seniority in 
Veteran Reemployment, Am. Man. Ass’n, no. 92 Personnel Series, 28, 32 (1945); Research 
Institute of America, Rehiring Your Company’s Veteran 15 (1945); Reemployment Rights of 
Veterans Defined, 17 Lab. Rel. Rep. 127 (1945). The term “super-seniority” might be con- 
sidered inapt since the question is actually that of removing the right from the problem of 
seniority. 

? The comparable English and Canadian Acts provide specifically that the veteran’s right 
to reemployment is subject to seniority. Reinstatement in Civil Employment Act 1944, 
7 & 8 Geo. VI, c. 15, § 5; Reinstatement in Civil Employment Act 1942 (Canada), 6 & 7 Geo. 
VI, c. 31, § 3. 

* “8(c). Any person who is restored to a position . . . . shall be considered as having been on 
furlough or leave of absence during his period of training and service . . . [and] shall be so 
restored without loss of seniority. ” 54 Stat. 890 (1940), 50 U.S.C.A. '(Appendix) § 308 (c) 
(1944). 

* Selective Service Local Board Memorandum 190-A, Part IV, 1(d) ) Oar. 1944); Guides to 
Veterans’ Reemployment Rights, 14 Lab. Rel. Rep. 379 (1944); see also Absolute Guarantee 
of Veterans’ Jobs, 16 Lab. Rel. Rep. 349 (1945); Selective Service System Handbook, Veterans 
Assistance Program, Part I1]—Statutory Reemployment Rights, 2 C.C.H. Lab. Law Serv. 
Tip.mee, at pp. 20,711, 20,713. The National Association of Manufacturers has supported 

this view; Reemployment Rights of Veterans, 7 NAM Law Digest 17 (1944). 

** Labor Department on Superseniority, 16 Lab. Rel. Rep. 485 Coe). Spokesmen for 
labor are in accord; V. G. Reuther in Seniority and Reemployment of War Veterans, Nat. 
Indust. Conf. Board, Studies in Personnel Policy No. 65; Silvey, op. cit. supra, note 6. Counsel 
for the Short Line Railroad Association and the Law Committee of the Association of Ameri- 
can Railroads agree, Superseniority as Applied to Railroads, 15 Lab. Rel. Rep. 233 (1944). 

™! In re Timken Roller Bearing Co., 16 Lab. Rel. Rep. 158 (1945); In re Bell Aircraft Corp., 
17 Lab. Rel. Rep. 927 (1946); In re Scoville Mfg. Co., 21 War. Lab. Rep. 200 (1944). 

™ Olin Industries, Inc., v. Barnett, 3 C.C.H. Lab. Law Serv. 962,935 at p. 68,593 (D.C. 
Ill., 1946); V. G. Reuther, op. cit. supra, note 10; Couper, op. cit. supra, note 5. 


+3 Couper, op. cit. supra, note 5, at 113. 
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restoration.'¢ It might seem absurd, assuming an absolute right of the veteran 
to reemployment, to say that a senior non-veteran laid off or demoted by 
reason of the reemployment of a veteran could immediately claim his job back 
on the basis of the principle of seniority, to which the veteran is subject after 
his reemployment.* But if the supposedly displaced senior non-veteran were 
not laid off at the time, the veteran would be the one laid off upon a subsequent 
reduction of personnel, because of his lower seniority; or if the displaced non- 
veteran were rehired or promoted back to his old position soon afterwards, the 
veteran would again be displaced on a reduction. Thus the right to reemploy- 
ment would apparently mean very little apart from the question of seniority, 
in spite of the apparent attempt of Congress to evade the question.*’ 

The court’s holding that the positions of the first three veterans were merely 
“temporary’””* offers a tempting avenue of escape from the problem of “super- 
seniority” in many cases. By this means employees hired while the plant was 
still on a peace-time footing are protected from displacement by veterans hired 
after the emergency expansion of the plant, although the more difficult problem 
of the older veteran who was “permanently” employed is not solved. It does not 
appear, however, that there was any understanding at the time when the first 
three veterans were hired that they were to be “temporary,” since the holding 
of the court was based solely on their hiring during the period of emergency 
expansion. Thus a large class of veterans who might well have expected at the 
time of hiring that they would be “permanent” (as much as any job is per- 
manent) would be removed entirely from the protection of these provisions of 
the act, which do not apply to “temporary” employees.” It would seem that 
they should at least be permitted to assert their claims as against employees 
junior in point of service. 

*4 Fishgold v. Sullivan Dry Dock and Repair Corp., 3 C.C.H. Lab. Law Serv. $63,014 
(C.C.A. 2d, 1946). Accord, Droste v. Nash-Kelvinator Corp., 3 C.C.H. Lab. Law Serv. 
{62,947 (D.C. Mich., 1946). But see Whirls v. Trailmobile Co., 3 C.C.H. Lab. Law Serv. 
62,929 (D.C. Ohio, 1945). In agreement with the Fishgold case are opinions of arbitrators. 


In re Sullivan Dry Dock and Repair Corp., 16 Lab. Rel. Rep. 583 (1945); In re Dow Chemical 
Co., 17 Lab, Rel. Rep. 646 (1945). 


5 Note 8, supra. 


6 Fishgold v. Sullvan Dry Dock and Repair Corp., 3 C.C.H. Lab. Law Serv. 963,014 
(C.C.A. ad, 1946). 


1 The seniority problem in reemployment was before Congress in its debates on the act, 
see 86 Cong. Rec. on 10109 (1940), and the National Association of Manufacturers re- 
of these provisions while the act was under consideration by the House 
H. Rep. 10132, at 632, 76th Cong. 3d Sess. (1940). Nevertheless 
sections in the present ambiguous condition; compare the De- 
partment of Justice’s neutral stand in interpretation of the act, Dept. of Justice Circ. no. 
3851, Supp. 3, May 10, 1945, 2 C.C.H. Lab. Law Serv. nae 16 Lab. Rel. Rep. 485 (1945). 
igual’ "cc uee ante . has left .... other than a 
54 Stat. ae Gerd eoumnorae. 798 (1944), go U.S.C.A. 

(Appendix) § 308 ( § 308 (b) Supp. “1 1945). 


* Note 18, supra. 
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Probably the best solution of the problem is found in the “impossible or 
unreasonable” clause in the act.” It would not be impossible to reinstate the 
veteran defendants, but it would appear to be unreasonable to require their re- 
‘instatement when the employer’s operations have been so reduced that senior 
employees would have to be displaced. Industrial and labor practices which 
have been built up over many years would be disrupted and a solution of 
employment problems according to procedures which have been established in 
industry would no longer be possible. A policy bound to arouse antagonism 
within the plant would be substituted and the result would be harmful to both 
labor and management.” If veterans are given seniority out of proportion to 
that which they would have possessed had they not gone into military service, 
older workers with perhaps greater responsibilities would be deprived of a status 
on which they have come to rely; among those displaced may be veterans of the 
first World War.” It is conceivable that some employers might have to operate 
almost entirely with relatively unskilled personnel. Those who have served their 
country in the armed forces are entitled to compensating benefits, but these 
should not be at the expense of a particular class.” 


Taxation—Constitutionality of Community-Property Estate Tax Amend- 
ments—[United States].—The plaintiffs, sole beneficiaries under the will of a 
Louisiana testator, filed a federal estate tax return reporting only one-half the 
value of the community property and one-half the proceeds of insurance policies 


on the decedent’s life, premiums for which had been paid out of community 
funds. The decedent had been the sole contributor to the community fund. 
The Commissioner of Internal Revenue under the authority of the 1942 com- 
munity-property estate tax amendments’ to the Revenue Code levied a de- 
ficiency assessment, including in the gross estate the entire value of the com- 
munity property and the entire proceeds from the insurance policies. The 


2° An employer must restore a qualified person to “such position or to a position of like 
seniority, status, and pay unless the employer’s circumstances have so changed as to make it 
impossible or unreasonable to do so.” 54 Stat. 890 (1940), as amended 58 Stat. 798 (1944), 
so U.S.C.A. (Appendix) § 308 (b) (B) (Supp., 1945). The constitutionality of this section of 
the act was upheld in Hall v. Union Light, Heat and Power Co., 53 F. Supp. 817 (Ky., 
1944). See also Kay v. General Cable Corp., 144 F. 2d 653 (C.C.A. 3d, 1944), with regard to 
interpretation of this provision. 

+ In the instant case one of the veterans was attempting to displace his former foreman. 

= The American Veterans of World War II have contended that this would mean robbing 
Peter to pay Paul. Veterans Body’s “No” to Superseniority, 15 Lab. Rel. Rep. 198, 199 (1944). 

*3 Olin Industries, Inc. v. Barnett, 3 C.C.H. Lab. Law Serv. $62,935 at p. 68,593 (D.C. Ill, 
1946); Droste v. Nash-Kelvinator Corp., 3 C.C.H. Lab. Law Serv. $62,947 at p. 68,631 (D.C. 
Mich., 1946) (quoting General Bradley, Administrator of Veterans’ Affairs); In re Dow 
cal Co., 17 Lab. Rel. Rep. 646 (1946). 


* 56 Stat. 941 (1942), 26 U.S.C.A. § 811 (e) (2) (Supp., 1945); 26 U.S.C.A. sei (g) (4) 
(Supp., 1945). 
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plaintiffs brought an action to recover the deficiency payment. The federal dis- 
trict court held that the amendments violated the due process requirements of 
the Fifth Amendment.’ On appeal to the Supreme Court, eld, the community- 
property estate tax amendments to the Revenue Code do not violate the con- 
stitutional uniformity and due process requirements. Control of the entire 
marital community having been exercised exclusively by the husband during 
his lifetime, the entire estate is subject to taxation upon his death. Judgment 
reversed. Fernandes v. Wiener.* 

Writers have long recognized that discrimination exists in favor of com- 
munity-property states.‘ This discrimination had its origin in the application 
of tax laws written by lawyers schooled in traditional common-law property 
doctrines to the anomolous situation found in the community-property states. 
The perpetuation of this discrimination is the result of the combination of a 
Supreme Court decision which was contrary to a general trend toward the taxa- 
tion of beneficial ownership,’ general public apathy, and the self interest of the 
community-property states, which have been unwilling to relinquish their 
subsidy without a fight. 

The discrimination was first established in the income tax field by Poe v. 
Seaborn® which sanctioned the filing of separate returns by couples in com- 
munity-property states, each reporting one-half the community income. A 
similar analysis was applied in the levying of estate taxes.’ The estate-tax 


* Wiener v. Fernandez, 60 F. Supp. 169 (La., 1945). 


366 Sup. Ct. 178 (1945), rehearing den., 66 Sup. Ct. 525 (1946). This estate had been in 
previous litigation on the state inheritance-tax assessment. Louisiana had levied in accordance 
with the provisions of the federal Revenue Act in order to take advantage of the credit allow- 
ance. The Louisiana Supreme Court held the community-property estate-tax amendments un- 
constitutional, Succession of Wiener, 203 La. 650, 14 So. 2d 475 (1943). Appeal to the United 
States Supreme Court was dismissed for want of jurisdiction, Flournoy v. Wiener, 321 U.S. 
253 (1944). 


41 Paul, Federal Estate and Gift Taxation § 1.09 (1942); 3 Mertens, Law of Federal In- 
come Taxation § 19.01 (1942); Altman, The Community Property Amendment to the Estate 
Tax Law, 21 Taxes 643 (1943); Altman, Community Property in Peril, 19 Taxes 262 (1941); 
Ray, Proposed Changes in Federal Taxation of Community Property, 30 Calif. L. Rev. 397, 
527 (1942); Paul, The Background of the Revenue Act of 1937, 5 Univ. Chi. L. Rev. 41, 84-85 
(1937). 


5 Poe v. Seaborn, 282 U.S. 101 (1930). 


* 282 U.S. 101 (1930). The Seaborn case, which determined the income-tax rule as applied 
to Washington community property, was the first of four decisions handed down by the 
Court on the same day on the same question. The other cases were: Goodell v. Koch, 282 U.S. 
118 (1930) (Arizona); Hopkins v. Bacon, 282 U.S. 122 (1930) (Texas); Bender v. Pfaff, 282 
U.S. 127 (1930) (Louisiana). On the basis of these decisions the Treasury Department applied 
the same rule to Idaho, Nevada, and New Mexico. Estimates as to the subsidy thus created 
have varied from $20,000,000 to $350,000,000 annually. See Paul, The Background of the 
Revenue Act of 1937, 5 Univ. Chi. L. Rev. 41, 84 (1937) and the statement of Rep. Voorhis of 
California, 88 Cong. Rec. 6344 (1942). 

7 The splitting of the community estate upon the death of either spouse has been im- 
plicitly approved by the courts, although the matter has never been expressly considered. See 
United States v. Goodyear, 99 F. 2d 523 (C.C.A. oth, 1938). 
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amendments upheld by the Court in the instant case were designed to remove 
the estate-tax discrimination. The amendments provided that the gross estate 
of the decedent in community-property states would include all the community 
property less that part which was the earnings or property, or had been derived 
from the earnings or property, of the surviving spouse, except that in no case 
could the decedent’s estate be less than that part which was subject to the 
decedent’s power of testamentary disposition. The constitutional objections 
to these amendments are similar to those which were considered by the Supreme 
Court when the common-law joint-interest tax avoidance devices were liti- 
gated.® The objections have been discussed at length in legal literature, in 
relation to both estate-tax and income-tax problems.’ The weight of au- 
thority is that the constitutional problem is readily surmounted. 

However, may writers now attack the estate-tax amendment on the ground 
that it discriminates against community property with as much vigor as they 
attack the income-tax law because it discriminates in favor of community 
property? There may be many objections to estate taxes per se," but if they are 
to prevail they should impose equal burdens upon persons similarly situated. 
The splitting of the estate upon the death of either spouse in the community- 
property states resulted in the same effectual tax avoidance at death as the 
separate income-tax return afforded during life. The amendment attempts to 
establish the same basis of estate determination as prevails in the common-law 
states. Although the Court in the instant case has supported the result on a 
control theory, it is apparent that the criterion established by the amendment 
is contribution. Control and contribution may be statistically synonomous, yet 


* “The amendment thus makes due provision for the exclusion from the gross estate of that 
portion of the community property which is economically attributable to the survivor, sub- 
ject, however, to the provision that in no case shall the value of the property included in the 
gross estate of the decedent be less than the value of such decedent’s power of testamentary 
disposition. Property ‘derived originally from’ compensation or from separate property of the 
surviving spouse includes (1) property acquired in exchange for property received as compensa- 
tion or in exchange for separate property, (2) community income yielded by such property and 

property acquired with such income, and (3) property which may be traced back to property 

received as compensation, separate property, income from property received as compensation, 
or income from separate property. The statute establishes a uniform Federal rule for ap- 
portioning the respective contribution of the spouses regardless of varying local rules of appor- 
tionment. State presumptions are therefore not operative against the Commissioner.” H. Rep. 
2333, 77 Cong. 2d sess. 160 (1942); cf. S. Rep. 1631, 77 Cong. 2d sess. 231 (1942). 

Opponents of the amendments claim that in the majority of cases it is “wholly impos- 
sible” to trace the separate property or earnings. Jackson, New Federal Estate and Gift 
Taxes on Community Property, 21 Taxes 535 (1943). The burden is no greater than that placed 
on surviving joint tenants or tenants by the entireties to show their actual contribution, so as 
to exclude that portion from the decedent’s gross estate. 


* United States v. Jacobs, 306 U.S. 363 (1939); Tyler v. United States, 281 U.S. 497 (1930). 

© Ray, op. cit. supra, note 4, at 425; Jackson, Taxation of Community Property; The 
Wiener Case, 18 Tul. L. Rev. 525, 546 (1944); Altman, The Community Property Amendment 
to the Estate Tax Law, 21 Taxes 643 (1943). 


'tSee 1 Paul, Federal Estate and Gift Taxation § 1.05 (1942). 
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they are analytically separable. The amendment expressly permits that portion 
of the community property which the surviving spouse contributed to be de- 
ducted from the gross estate of the decedent, whether or not the survivor was 
the controller. It is the qualification to the amendment—that the deduction 
based on contribution by the surviving spouse cannot reduce the decedent’s 
estate below that share which was subject to the decedent’s power of testa- 
mentary disposition—which leads opponents of the amendment to claim that 
there is now discrimination against the community-property states. It is sub- 
mitted that this power of testamentary disposition which the non-contributing, 
predeceasing spouse has is the primary distinction between community-prop- 
erty and common-law marital arrangements. The instant case points up the 
significance of this distinction. The husband has been the breadwinner; Mrs. 
Wiener has contributed no more to the estate and has no more control” over 
the community property than does any housewife in any non-community- 
property state. Upon the death of Mr. Wiener the whole community estate is 
subject to tax under the 1942 amendments since the entire contribution has 
been made by Mr. Wiener. Had there been any contribution by Mrs. Wiener 
such portion could have been deducted from Mr. Wiener’s gross estate, despite 
the lack of control on the part of Mrs. Wiener. An identical situation arises in 
any of the forty common-law states upon the predecease of the contributing 
spouse. In Louisiana one-half the community property goes to Mrs. Wiener." In 
the common-law states the surviving wife gets dower or one of the substitutes 
variously provided. Assume, on the other hand, that Mrs. Wiener had prede- 


ceased Mr. Wiener. Under the law of Louisiana one-half the community prop- 
erty would be subject to her power of testamentary disposition despite the fact 
that Mr. Wiener had contributed and controlled all of the estate. An estate tax 
would be applicable to that portion since such is Mrs. Wiener’s estate at that 
time ;*4 it had been taken from the actual contributor, Mr. Wiener, by operation 
of state law."s A comparable tax cannot be levied in common-law states because 


"3 “The husband is the head and master of the partnership or community of gains; he ad- 
ministers its effects, disposes of the revenues which they produce, and may alienate them by 
an onerous title, without the consent and permission of his wife.” La. Civ. Code Ann. (Dart, 
1945) art. 2404. 


13 La. Civ. Code Ann. (Dart, 1945) art. 2406. 


"4 The Court, in discussing the effect of the predecease of the wife, apparently assumes that 
the gross estate will include all the community property, not one-half plus any over one-half 
which the wife has contributed. The Court then has to argue in terms of control, to justify 
the tax burden which the surviving husband would unreasonably bear under this premise. 
The amendment does not justify this assumption by the Court. The gross estate of the de- 
cedent should not include any property contributed by the surviving spouse which is not 
. Subject to the decedent’s power of testamentary disposition. 


*s Attack has been made on the estate-tax amendments on the ground that when the hus- 
band dies first, a control theory is utilized, while when the wife dies first, community rules 
are accepted. Thus the tax is said to be dependent on the “sheer accident of who happens to 
die first.” Jackson, New Federal Estate and Gift Taxes on Community Property, 21 Taxes 
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the predeceasing, non-contributing spouse can pass nothing, either by will or 
intestate succession. 

The instant case is particularly significant in that it appears to forecast the 
demise of the income-tax subsidy of the community-property states. Poe v. 
Seaborn,"* the rallying point of community-property proponents, established the 
income-tax subsidy for community-property states by holding that under the 
income-tax law which taxed income “‘of” the individual each spouse could report 
one-half the total income of the community, thereby reducing the tax liability 
below that which it would be should the husband, the actual earner of the in- 
come, report the whole sum. The decision was founded on the community- 
property concept that with certain exceptions each spouse has an immediate, 
vested half-interest in income and property acquired after marriage. It was upon 
this decision that the splitting of the community estate upon the death of either 
spouse was supported, prior to the estate-tax amendments."’ The Seaborn case 
has never rested on too solid a foundation. Five years earlier Mr. Justice 
Holmes, speaking for the Court in United States v. Robbins," frustrated the 
attempt of a California couple to split their community income. Although the 
Robbins decision was based on the premise that under California law the wife 
had only an expectancy, Mr. Justice Holmes said that even if her interest was 
immediately vested, it was all taxable to the husband, since he exercised control 
over it. However, when the Seaborn case was before the Court the control theory 
was abandoned. California, in order to take advantage of the Seaborn decision, 
amended its community-property laws to provide that each spouse attained an 
immediate vested interest.” When this device was tested in Umiied States v. 
Malcolm,” the Court followed the Seaborn case ignoring the strong dictum of the 
Robbins case. 

These community-property income-tax cases represented the sole departure 
from the control theory in the taxation of the income of married people. The 
control theory was employed to prevent married couples from lessening their 
tax liability through assignment” and revocable trust” devices. 

It is apparent that the present Court has accepted “control” as the determin- 
ing factor in the taxation of family interests. In Helvering v. Clifford** it was 
held that the income from a revocable trust was the income of the grantor 
rather than that of his wife, who was the beneficiary. Subsequent to the Wiener 


535, 536 (1943). But it is submitted that the situation is substantially different when the wife 
dies first. By her death she divests her husband of control of one-half the community, 
and thus creates an estate which is subject to taxation. 


*6 282 U.S. ror (1930). 


? Note 7, supra. 

8 269 U.S. 315 (1925). ** Lucas v. Earl, 281 U.S. 111 (1930). 

** Cal. Civ. Code (Deering, 1941) § r61a. * Corliss v. Bowers, 281 U.S. 376 (1930). 
# 282 U.S. 792 (1931). 3 309 U.S/ 331 (1940). 
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case the Court held that the entire income from a family partnership was the in- 
come of the husband, where he had made the original contribution of funds and 
had exercised exclusive control.*4 The anomalous position of the Seaborn case was 
magnified even further in Com’r of Internal Revenue v. Harmon.** In that case 
the Court refused to extend the Seaborn subsidy to an Oklahoma couple who 
had elected to come under Oklahoma’s optional community-property law, on 
the ground that such community property was of a consensual rather than legal 
nature.** The refusal to extend the Seaborn case to cover the Harmon case, if 
extension it would have been, manifests the Court’s dissatisfaction with the 
Seaborn case.”" 

The foundation of the Seaborn case has been completely undermined by the 
application of control-theory notions to community-property arrangements in 
the instant case. It appears that the Court is now prepared to take the step 
which Congress has refused to take to alleviate the income-tax inequalities 
between the common-law and community-property states.”* 


*4 Com’r of Internal Revenue v. Tower, 66 Sup. Ct. 532 (1946); Lusthaus v. Com’r of In- 
ternal Revenue, 66 Sup. Ct. 539 (1946). The device of giving property to the wife (upon which 
a federal gift tax had been paid) and then having her contribute that property to the partner- 
ship as her share did not establish a partnership for taxation purposes. Mr. Justice Reed and 
the Chief Justice dissented in both cases, arguing that the gift was a valid gift and that the 
income should be taxable to the donee, as the donee had control of her share of the partnership 
assets. 


8 323 U.S. 44 (1944). 


*6In Oklahoma the husband and wife came under the community-property provisions by 
filing a written instrument with the Secretary of State. In Louisiana a couple can agree that 
community property shall not exist between them. Is this legal or consensual? 


*7 Mr. Justice Douglas, dissenting in the Harmon case, argued that if the income-tax sub- 
sidy is to be allowed, it should have been allowed in that case, or, “If we are not to apply it 
equally to all [community-property] states, we should be rid of it.” 323 U.S. 44, 57 (1944). 


28 Suggested legislation has been of two types, compulsory joint returns or a direct attack 
on the community-property states by requiring the tax to be paid by the actual earner. For a 
legislative history of these attempts see Ray, op. cit. supra, note 4, at 408. 

iapher era dewhedel- presi fe te dec! apd renter we. hoebarody erate 
of the Seaborn doctrine and suggests something more like compulsory joint returns. This sus- 
picion gains credence from the references which Mr. Justice Douglas has made to the economic 
unity of the family in his opinion in the Clifford case (note 23, supra), in his dissent in the 
Harmon case (note 27, supra), and in his concurring opinion in the instant case, 66 Sup. Ct. 
178, 190 (1945). Mr. Justice Black, alin fehanel t te Papeeeh Aliment ond ta the 
opinion in the instant case, made similar references in the majority opinion in the family part- 
nership cases (note 24, supra). The rationale of this attitude is that the family lives as a unit, 
no matter what proportion of the income is contributed by either spouse—hence tax liability 
should be a function of the total income of the family unit. 

The dissent of Mr. Justice Reed in the family-partnership cases (note 24, supra) indicates 
a reluctance on the part of certain members of the Court to pursue this line of reasoning too far. 
The family partnerships which were created in those cases by contributions by the wife of 
funds received as a gift from the husband bear striking resemblance to the community-property 
system. Yet Mr. Chief Justice Stone, who delivered the unanimous decision in the instant 
case, joined the dissenting opinion in the family partnership cases. 

The Court is, of course, powerless to require compulsory joint returns. It can, however, 
overthrow the Seaborn case, should the opportunity be presented. 
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Trusts—Conflict of Interests—Trustee’s Personal and Fiduciary Holdings 
of Shares in Corporation—{Federal].—The defendant owned an undivided third 
of a ranch. He held another third as fiduciary for the widow and children of his 
brother, his former partner, as follows: as executor, one-fifth for the widow, and 
as trustees, four-fifths for the children. The remaining third he held in the same 
proportions as the first two-thirds subject to a contingency upon which this 
third would vest in the manager of the ranch. Two years after his brother’s 
death the defendant incorporated the ranch and issued proportionate amounts 
of-stock to the respective estates, leaving the manager’s prospective shares in 
the treasury. After the manager’s interest had vested and the period of adminis- 
tration had ended, the defendant bought for his own account the manager’s 
stock at an advantageous price. At this time the defendant still held the widow’s 
shares and was still trustee of the childrens’ interests. The widow and each child 
then brought separate actions to impress a constructive trust on ratable por- 
tions of the acquired stock. On appeal from judgments dismissing the actions, 
held, the defendant had prima facie violated a fiduciary’s duty of loyalty and 
must prove good faith and “a wise discretion” to avoid liability. Reversed and 
remanded, one judge dissenting, Wootien v. Wootten.' 

It is recognized that the fiduciary’s duty of loyalty not only forbids self-deal- 
ing or disloyal conduct, but also demands that he avoid all positions possibly 
conducive to such conduct. Thus a trustee must not buy from, sell to,? or buy 
a claim against the trust,‘ or an interest in the subject matter’ of the trust, be- 
cause such acts will place him in a position of conflict between his individual 


and his representative interests.* The beneficiary can complain not only of ac- 
tual or impending injury, but also of the remote possibility of injury where it is 
occasioned by the position of the trustee. 

The facts in the instant case are unusual, and the very few similar cases reach 
a contrary result. The Supreme Court of Washington has held that where an 
executrix individually held 249 out of 500 shares of a corporation, and the estate 
contained 249, her individual purchase of the two remaining shares did not 


* 151 F. 2d 147 (C.C.A. roth, 1945). 

2In re Schmidt’s Estate, 163 Misc. 156, 297 N.Y. Supp. 328 (1937); Rest., Restitution 
§ 192 (1937). 

3 St. Paul Trust Co. v. Strong, 85 Minn. 1, 88 N.W. 256 (1901). 

4 Holman v. Kirby, 198 Ark. 326, 128 S.W. 2d 357 (1939); In re Strickler’s Estate, 328 Pa. 
145, 195 Atl. 134 (1937); Rest., Restitution § 196 (1937). 

’ Crawford v. Crawford, 129 Fla. 746, 176 So. 838 (1937); Johnston v. Loose, 201 Mich. 259, 
167 N.W. 1021 (1918). Contra: Houghteling v. Stockbridge, 136 Mich. 544, 99 N.W. 759 
(1904), where the court permitted an executor to buy stock in a corporation in which the estate 
was in 

6 Johnston v. Loose, 201 Mich. 259, 167 N.W. 1021 (1918); Boynton v. Brastow, mm $8 Me. 362 
ee All these principles apply to other fiduciary 


including simple agency. Cf. Little River Drainage Dist. v. Sheppard, 320 Mo. 341, 
7 S.W. 2d 1013 (1928). 
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constitute a breach of trust.’ In Anderson v. Bean* a trustee held all the shares 
of a family corporation, half of them individually and half in trust. The court 
allowed him to sell some of the trust shares to officers of the corporation, thus 
reducing the trust holding to a minority interest. 

Although the Anderson case might be distinguished on the facts from the 
principal case, it seems that the Massachusetts court nevertheless misinterpret- 
ed the problem in basing its conclusion on the conceded discretion of a trustee 
in handling the trust investments.’ This is reasoning from the rules applying 
to the business administration of trusts to the principles governing the relations 
of trustee and beneficiary. The latter frequently result in quasi-punitive rules, 
and represent a policy on the part of the courts hostile to a trustee who has 
interests connected with the trust corpus. In the instant case, for example, the 
issue is not whether the bare failure to purchase stock for the trust is actionable. 
Had a disinterested trustee held the beneficiary’s shares, his failure to invest 
would probably not be actionable.’ The defendant, an interested trustee, is 
held, however, because courts are opposed to trustees profiting from deals in 
which the trust is in some way connected, regardless of the form of the transac- 
tion." The decision is, therefore, in this respect clearly in line with the prophylac- 
tic rules of trust law. 

The decision in the present case suggests, however, that an inflexible appli- 
cation of these strict principles does not always lead to sensible results. As has 
been shown, the defendant’s transaction, if taken by itself, does not stand up 
under settled rules of trust law. Yet, if the defendant’s peculiar position be con- 


7 In re Johnson’s Estate, 187 Wash. 552, 60 P. ad 271 (1936). 
8 272 Mass. 432, 172 N.E. 647 (1930). 
9 Thid., at 446 and 653. 


*° The will gave the trustee broad powers to buy, sell, invest, or reinvest. When such dis- 
cretion is vested in the trustee, courts are reluctant to interfere with his judgment. York v. 
Maryland Trust Co., 149 Md. 608, 131 Atl. 829 (1926). The trustee might refuse to invest 
because of the uncertainties of the ranching business. Cf. In re Meyer’s Estate, 11 Cal. App. 
ad 409, 53 P. 2d 984 (1936). Conversely, the maintenance of the trust’s voting position in a 
corporation has been held to justify a trustee’s subscription to stock where rights had been 
issued. In re Vanderbilt’s Estate, 132 Misc. 150, 229 N.Y. Supp. 631 (1928); In re Tower’s 
Estate, 253 Pa. 396, 98 Atl. 576 (1916); Young v. Hood, 209 N.C. 801, 184 S.E. 823 (1936). 

But a Massachusetts dictum suggests that failure to take an opportunity to buy the other 
half-interest in a house, one half-interest in which was in trust, might be improper management 
on the part of the trustee, and breach of trust if he bought the outstanding half-interest for 
himself. Pine v. White, 175 Mass. 585, 588-89, 56 N.E. 967, 968 (1900). This is probably ex- 
treme, even as dictum. 

11 “As long as he [the trustee] is not acting in his own interest the standard fixed for his be- 
havior is only that of a reasonable degree of care and skill and caution. When, however, the 
trustee acts in his own interest in connection with the performance of his duties as trustee, the 
standard of behavior becomes more rigorous. In such a case his interest must yield to that of the 
beneficiaries.” 2 Scott, Trusts § 170.25 (1939); cf. Dolbeare v. Bowser, 254 Mass. 57, 149 N.E. 
626 (1925). It has been held, in circumstances similar to the instant case, that a trustee who 
forces a corporate officer to buy the trustee’s individual shares on threat of dismissal, is ac- 
countable to the trust for profits. In re Steinberg’s Estate, 5 Cal. 2d 674, 56 P. ad 202 (1936). 
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sidered, there is no logical basis for voiding his transaction. He had before the 
transaction controlled and managed the corporation by virtue of his combined 
individual and fiduciary holdings; and, as the dissenting judge points out, re- 
gardless of the source of his control, so long as he continues as trustee the de- 
fendant owes the beneficiaries the duty to administer their estate faithfully. No 
greater conflict of interest is forseeable than whatever may already exist. It is 
also doubtful that the mere reduction of a trust holding to a minority interest 
is in itself actionable.” It may well be that these considerations prompted the 
court to assume what seems to be a position of indecision, namely remanding 
the case and permitting proof of good faith by the defendant. Ordinarily, when 
attacked on basis of disloyalty, an act of a trustee is voidable at the option of 
the beneficiary without regard to the good faith of the trustee.’ 

In holding for the widow the court erred at least in part. As the dissent ob- 
serves, in placing the widow-legatee in the same position as the cestuis, the 
majority imposes on an executor a status not generally held to be his. Only in 
exceptional cases does an executor have a duty or a power to make any invest- 
ments at all, as where he holds idle funds during a prolonged administration 
period.’ It appears that there were not sufficient funds in the widow’s share of 
the estate to make the desired investment. Moreover, it is not clear why the 
court in the instant case treated the defendant as an executor. Since the period 
of executorship was ended, at most he appears to be a de facto agent, who 
could avoid liability by simply giving notice of his intentions.’ 


*2In re Johnson’s Estate, 187 Wash. 552, 555, 60 P. 2d 271, 272 (1936). A possible ground 
for such an action would be the resulting disadvantages (e.g., in regard to dividend policy) of 
minority stockholding at the termination of the trust. Although the court in Dodge v. Ford 
Motor Co., 204 Mich. 459, 170 N.W. 668 (1919) held that the majority-management could not 
withhold dividends, Bonbright points out that such suits are often Pyrrhic victories. 2 Bon- 
bright, Valuation of Property 1073 (1937), discussing the stock valuation problem of James 
Couzens, 11 B.T.A. 1040 (1928). A more specific argument against such an action in the instant 
case is that, if reducing the trust holdings to a minority interest is actionable per se, then the 
defendant would have been liable even if he had sold his individual interest to the manager. 
But such a holding, the dissenting judge argues with justice, would be absurd. 


"3 In re Fulton’s Will, 253 App. Div. 494, 2 N.Y.S. 2d 917 (1938); 3 Bogert, Trusts and 
Trustees § 484 (1935). 


*4 In re Kohler’s Estate, 348 Pa. 55, 33 A. 2d 920 (1943); Frey v. Demarest, 17 N.J. Eq. 71 
(1864); King v. Berry, 3 N.J. Eq. 261 (1835). 

*s Coles v. Denslow, 270 Fed. 22 (C.C.A. 8th, 1921). Whether such notice was present in the 
instant case is not clear from the record. 

The court mentions the liability of the defendant as corporate officer. It is difficult, how- 
ever, to see how he could be held liable on this theory. A corporate officer owes no duty to 
disclose to the corporation or its stockholders a private opportunity in the absence of bad 
faith or direct competition with the business of the corporation. Ontjes v. MacNider, 232 Iowa 
562, 5 N.W. 2d 860 (1942); Solimine v. Hollander, 128 N.J. Eq. 228, 16 A. 2d 203 (1940). 
Likewise, any element of partnership or coadventurer relationship which survived the decedent 
ended with the incorporation of the ranch, and hence the court’s discussion of the doctrine of 
Meinhard v. Salmon, 249 N.Y. 458, 164 N.E. 545 (1928) seems irrelevant. 
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The Social Problems of an Industrial Civilization. By Elton Mayo. Boston: Division 
of Research, Graduate School of Business Administration, Harvard University, 
1945. Pp. xvii, 150. $2.50. 

This is the second in a proposed series of three books by the senior professor in the 
Department of Industrial Research in the Harvard Business School. The first, pub- 
lished in 1933, was entitled The Human Problems of an Industrial Civilization; the 
promised third volume will be entitled The Political Problems of an Industrial Civiliza- 
tion. The present volume affords an excellent introduction to the research which Mayo 
and his colleagues have carried on with a notable fixity of purpose since 1926. 

In the brief space of 150 pages Professor Mayo sets out to bridge the gaps between 
a detailed study of a high labor turnover in the mule-spinning department of a Phila- 
delphia textile plant and the emergence of Hitler. We are told that if we had paid more 
attention to the illumination afforded by such studies, we might have learned enough 
to prevent the war; and we are warned to start our study at once. The thesis is present- 
ed with clarity in the quietly angry style of a man who has come to some hard won 
generalizations. 

The book begins with the sober presentation of the problem which today com- 
mands universal attention: unprecedented social collapse in the midst of unprecedented 
technical and material progress; the enormous discrepancy between the achievements 
of the social sciences and the physical and biological sciences; the paradox of increas- 
ing lack of communication between men as we perfect the technical means of commu- 
nication. As Mayo says: “And, if it were necessary, the atomic bomb arrives at this 
moment to call attention both to our achievement and to our failure.” 

Mayo then proceeds to the diagnosis. Rapid technical changes have produced a 
constant flux in human relationships; the ordinary man today no longer stays in one 
group long enough to develop the necessary social skills. We must “replace... . the 
social aspect of the apprenticeship system.” 

Such study of the wellsprings of human cooperation should, he insists, be the pri- 
mary concern of the social sciences today. But instead, “We have an economics that 
postulates a disorganized rabble of individuals competing for scarce goods; and a 
politics that postulates a ‘community of individuals’ ruled by a sovereign State. Both 
these theories foreclose on and discourage any investigation of the facts of social or- 
ganization. Both commit us to the competitive and destructive anarchy that has 
characterized the twentieth century. Now it is certain that economic studies have 
had many uses, and it may be that the time given to political science in universities 
has not been wholly wasted; but, for so long as these topics are allowed to substitute 
for direct investigation of the facts, the total effect will be crippling for society.” 

And it is because the social scientists have been too quick to raise a superstructure 
of theory without painstaking observation and collection of facts that the social sci- 
ences lag so far in the rear. Mayo is effective in his portrait of the modern student of 
society who himself has less and less ordinary contact with society. He makes telling 
use of Alfred North Whitehead’s acid comment: “The second handedness of the learned 
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world is the secret of its mediocrity ” Stress is repeatedly given to the point that 
science has lowly beginnings. In fact, “‘pedestrian’’ is Mayo’s favorite word. 

The other half of the book is devoted to four case studies of the particulars of in- 
dustrial organization, carried on by Mayo and his associates. It is to Mayo’s credit 
that he is willing to stand unequivocally on studies of this sort as showing both the 
proper field and the proper method of research in the social sciences. 

The studies are selected over a twenty-year span to suggest the increasing insights 
of the research. The first study, carried on in 1923 and 1924, deals with the high labor 
turnover and low productivity found in the mule-spinning department of the Phila- 
delphia textile plant. Efforts by the plant to cure the problem with various bonus in- 
centive plans had failed completely. Then Mayo and his group came into the picture. 
The introduction of rest periods, after a careful listening to complaints, produced sig- 
nificant and measurable reductions in labor turnover and increases in productivity. 
However, the results seemed actually to go beyond anything attributable to the in- 
troduction of rest periods, and awaited, as Mayo puts it, the illumination of further 
studies. 

One detail of the Philadelphia experiment came into sharp focus when the more elab- 
orate Hawthorne and Western studies were begun. Initially, at Philadelphia, to test 
the rest-period scheme only one third of the workers were given rest periods but the 
work of all workers showed immediate improvement. In the Hawthorne and Western 
experiment the research group was called upon after careful experiments on the 
effects of lighting on work had produced curious results; once the experiments were 
begun, changes in the experimental room alone produced equivalent responses in the 
control room; actual deterioration in the lighting still produced beneficial responses. 
The next series of tests, which involved the introduction of various rest periods, changes 
in working hours, etc., produced the same type of result. Eleven such experimental 
changes had been introduced one at a time, and then in the twelfth period the original 
unimproved working conditions were reverted to. The productivity in the twelfth period 
was greater than that in any of the others. 

These results suggested strongly that the cooperative aspect of the experiment it- 
self was a more important change in working conditions than the more technical 
changes introduced. The second phase of the Hawthorne study, a series of systematic 
interviews, confirmed this hunch. They disclosed the vital role played in modern in- 
dustrial organization by the “working group,” frequently a self-constituted unit. Mayo 
states the over-all insight well: “Management, in any continuously successful plant, is 
not related to single workers but always to working groups. In every department that 
continues to operate, the workers have—whether aware of it or not—formed them- 
selves into a group with appropriate customs, duties, routines, even rituals; and 
management succeeds or fails in proportion as it is accepted without reservation by 
the group as authority and leader.” 

The other studies covering absenteeism in two war plants underscored the basic in- 
sight. Particularly graphic was the situation in the California plant studied where due 
to its effective self-organization and leadership one small group maintained the highest 
productivity and regularity of attendance although the plant and the locale in general 
were experiencing almost chaotic labor turnover, absenteeism, and change at the time. 
It was this last study that served to highlight the counterpart of the working group—the 
unsung and unrewarded hero of modern industry, the man;who at a low administrative 
level has great ability in securing cooperative effort in small groups. And as a further 
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corollary, there was the discovery that group sanctions and incentives were frequently 
a more effective motivating force than economic self-interest. 

It is perhaps unfair at this point to say that all this is to the good and that it con- 
tains lessons for management, but that it does not quite explain Hitler after all. We 
must remember that we are promised a third volume on the political problems. But, 
even so, the complete absence of normative considerations in the present study is 
disturbing. Cooperation on the level on which Mayo uses the term is richly ambiguous. 
It need hardly be said that Hitler’s Germany achieved internal cooperation to an as- 
tonishing degree. 

Again, the analogy between the methods for the social and natural sciences is pushed 
too far. Although much of Mayo’s criticism here rings true it cannot be the whole story 
that the social scientists are less patient than their colleagues. Part of the problem cer- 
tainly lies, as the Greeks suggested, in the uncertain, inexact nature of the facts with 
which they deal. Further in the insistence on the pedestrian nature of scientific accumu- 
lations of knowledge too little attention may be paid to the imaginative daring of the 
Newtons, Galileos, Harveys, Darwins, Freuds. Finally, although Mayo handles his 
statistics with care and discrimination and although he emphasizes the importance of 
the interviews, there is the danger that too much emphasis on exact or quantitative 
study will leave too much out of the picture. The best insights Mayo offers are not in 
the tightly measurable results; it was the interviews, not the statistical studies, that led 
to the clearest grasp of the working group phenomena. 

And his best insights are not so far removed from those of the contemporary novel- 
ist. Consider, for example, F. Scott Fitzgerald in a story about a boys’ school: 

“Here yar! Lee! Hey! Lee-y!” 

“Lee-y!” 


Basil flushed and made a poor pass. He had been called by a nickname. It was a poor make- 
shift, but it was something more than the stark bareness of his surname or a term of derision. 
Brick Wales went on playing, unconscious that he had done anything in particular or that he 
had contributed to the events by which another boy was saved from the army of the bitter, the 
selfish, the neurasthenic and the unhappy. It isn’t given to us to know those rare moments 
when people are wide open and the lightest touch can wither or heal. A moment too late and 
we can never reach them any more in this world. They will not be cured by our most efficacious 
drugs or slain with our sharpest swords. 

As stated before, the book gives us valuable access to the Harvard researches in this 
field. It also serves to focus attention on three works which Mayo indicates have been 
largely ignored: the works of Frederic Le Play and Emile Durkheim’s volume on 
suicide, neither of which has been translated into English, and finally, a recent work, 
The Functions of the Executive, by Chester Barnard, “probably the most important 
work on government and administration published in several generations.” 

On the other hand, Mayo appears at times to ignore too much the traditional ma- 
terials on politics and ethics. What chemist, he asks, still finds it necessary to quote 
Thales. As a result there is an unduly enthusiastic air of discovery in the attack on 
classical economics and on Hobbesian theories of the authority of the state; so much so 
that one is tempted to wonder if Mayo has come upon the comment “‘governments are 
instituted among men deriving their just powers from the consent of the governed.” 

And more serious, there is a tendency to state the problem too simply. Cooperation 
and “social dexterity in handling people” are not, after all, enough. 

Harry Katven, Jr.* 

* Tutor, Law School, University of Chicago. 
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International Cartels. By Ervin Hexner. Chapel Hill: The University of North Caro- 
lina Press, 1945. Pp. x, 555. $6.00. 


This book attempts to rid the term “cartel” of the opprobrium with which it has 
come to be regarded. It purports to present “a broad survey of international cartels in 
the period immediately preceding the Second World War,” and seeks to clarify “cer- 
tain perplexities inherent in almost all discussions of entrepreneurial cooperation” as 
a prererequisite for what is described as a sound policy on international cartels.* Such 
policies, Professor Hexner concludes, are dependent upon intergovernmental agree- 
ment. Although he appears to be convinced that cartels are not, in themselves, per- 
nicious, he proposes that certain of their activities be outlawed by means of interna- 
tional convention—specifically, (a) price discrimination, (b) “all kinds of private boy- 
cott measures against countries,” (c) “discrimination in the supply of raw and semi- 
finished material to outsiders,” and (d) the placing of restrictions on any kind of in- 
vestment. He proposes, further, that cartels be made subject to public registration; 
that “home market protection by international cartels be subject to the express con- 
sent of the government to whose territory the protected market belongs’’; that “an 
international convention of governments should regulate the extent of possible terri- 
torial, quantitative, and other restrictions attached to patent licensing,” and that “in 
submitting bids to international public agencies, the bidders should be required to dis- 
close whether they are co-operating.” Furthermore, Professor Hexner suggests that 
“private agreements of international scope concerning communication, transporta- 
tion, explosives, armaments, and dangerous drugs should be subject to specific inter- 
national public regulations.” It may be questioned whether cartels could continue 
to exist if such restraints were imposed. Certainly there would not be the same induce- 
ment for entrepreneurs to join. 

Professor Hexner conceives a cartel to be a “voluntary, potentially impermanent, 
business relationship among a number of independent, private entrepreneurs, which through 
coordinated marketing significantly affects the market of a commodity or service.”4 This 
view he prefers to the various definitions which he quotes, such as the view of certain 
American cartels members that a cartel is “a combination of competitors to control 
production and fix prices.”5 He does not consider it axiomatic that “the co-operation 
of private entrepreneurs on international markets is necessarily an evil.” He concedes, 
however, that “frequently entrepreneurial co-operation on international markets was 
to wage political warfare and to exert economic pressure, and may be so abused in 
the future.” In his opinion, “more research and consideration” are needed to arrive at 
“all-comprehensive generalizations.”* He points out: “It is impossible to make 
reliable generalizations on the basis of the selected examples now available.” This did 
not deter him, however, from generalizing. Even as he admitted that the “generaliza- 

* “As an emotional symbol, it calls for the response of a ‘interior secret,’ ‘un-American,’ 
‘contract with foreigners’”’ (p. 7). 

“One may safely assume that even if conclusive evidence should be rendered that cartels 
are not under all circumstances and in all forms socially undesirable, it would be extremely 
difficult to attain that emotional adjustment of public sentiment under which the taboo on the 
term cartel could be removed” (p. 9). 

*P. 162. 

3P. 175. 5P. 30. 

4P. 24. ® P. viii. 
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tions in this study are, of course, not exempt from this proposition,” Professor Hexner 
made the following rather cryptic utterances: 

“. . . . there may be cases in which self-restriction is necessary in order to increase the 
volume of world trade in the long run, to coordinate the use of natural resources, to 
stabilize employment through the business cycle, or for other reasons.”’? 

“There are no a priori reasons which would justify the conclusion that the co- 
operation of entrepreneurs on international markets necessarily violates ‘general in- 
terests,’ unless it is assumed that all business activities of private entrepreneurs essen- 
tially violate ‘general interest.’ ’”* 

“If a private collective marketing control is closed to actual or potential competi- 
tion its classification as a cartel is seriously in doubt.”’® 

“There is good reason for hesitating to state that as a general rule a cartel restricts 
competition, as is usually assumed.”’* 

“Private restrictions upon economic activities have become in many cases, and may 
become again, oppressive upon cartel members, outside competitors, distributors, 
and consumers.”™ 

“. ... the absence of express restrictions of the cartel type may result in a much 
more obnoxious monopolistic situation.”” 

“The cartel relationship serves the real or imagined interests of its adherents.” 

“A plurality of entrepreneurs makes the cartel a collective marketing mechanism.” 

“The lack of publicity about their operation and structure is one of the major 
objections to international cartels.’’s 

“Cartel policies are meaningless without reference to a particular historic and eco- 
nomic setting.” 

“The problem of international cartels can be viewed, of course, only in a past, 
present, or future political setting.” 

The author of this treatise claims that “the most important task in discussing the 
political implications of cartels is to clarify issues and make clear reasoning and po- 
litical choice easier.”*? Generalizations which imply more than is warranted by the 
facts make it difficult to achieve such clarity and “result in making cartels principally 
responsible for tragical [sic] political mistakes of former decades, particularly for those 
preceding the Second World War.’’* As an example of such unwarranted generaliza- 
tion he mentions the accusation of the Indian delegates to the International Business 
Conference to the effect that international cartels were responsible ‘for blocking the 
industrialization of India.” What role, if any, the cartels played in this connection 
would be, in his opinion, “an interesting subject for detailed investigation.” The “slow 
industrialization of India,” he observes with some show of profundity, “is due to the 
interaction of many intricate factors.”"? As a generalization of his own, Professor 
Hexner discerns “a certain parallelism between political events of 1928 to 1939 and 

7P. 52. 

*P. 171. 4 P. 24. 

*P. 104. *s P, 83. 

PB. gt. P, 161. 

™P. 170. 17 P. 134. 

™P. 52. *P. 23s. 

3 P. 32. ” P. 135. 
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landmarks in the development of international cartels.”*° There is little doubt, in his 
opinion, “that in France the Comité des Forges, and in Germany certain industrial 
circles, supported reactionary national policies not primarily with a view to increasing 
their entrepreneurial profits.”** The reward for their support, it seems, was that “Nazi 
Germany repudiated all kinds of cartels in the traditional sense.” This is explained 
with such a beautiful generalization as this: ““The Germans rightly judge that the true 
cartel (domestic or international) is not dominated by the political volition of any gov- 
ernment. It does not serve political purposes. That is why it ceased to be a workable 
instrument of trade in Germany.”™ 

There are other serious shortcomings in Professor Hexner’s treatise on cartels. As 
we have already pointed out, the author, in his definition of a cartel excludes all organ- 
izations in which membership is not voluntary and to which governments are a party. 
However, he does not exclude them from his case studies which are the “foundation 
upon which the more generally informative Part I stands.” The Pan-American Coffee 
Bureau, for example, he describes as a cartel solely because “there are some features of 
it characteristic of cartels.’’*3 Similarly, the International Tea Committee is so classified 
because, while “officially called a private marketing control, it was actually a blend of 
private and governmental control.” Other such examples involving private and gov- 
ernmental control are wheat, opium, meat, sugar, tin, and rubber. Indeed, the Inter- 
national Rubber Regulation Committee is discussed at greater length than any of the 
international organizations which might more accurately come under Professor 
Hexner’s definition of cartels. Among these latter, however, the question might be 
raised as to whether membership in the German cartels was really voluntary. The 
case studies, which on the surface are more to the point, fall short of what they could 
be on the basis of available information. Some are given only a few lines, as in the case 
of asbestos, buttons, graphite, linen thread, kapok, and pencils. Then it does not con- 
tribute to an understanding of the cartel problem to be told that magnesium, plati- 
num, and a host of other metals are “valuable” or that platinum “‘is characterized by a 
high melting point.” Again, the paragraph on optical goods incorrectly states that be- 
fore World War I, Bausch and Lomb had an agreement to furnish the German firm 
of Carl Zeiss “with technological information and patent licenses relating to optical 
goods.” Actually, it was the other way around. Further, the author tells us that the 
action against Bausch and Lomb under the Sherman Act was settled by a consent 
decree. On the contrary, it was a criminal action and was terminated when the de- 
fendants pleaded nolo contendere and paid substantial fines. Still further, the discus- 
sion of international relations in the photographic materials trade does not even men- 
tion the important raw film cartel known as the International Convention of Film and 
Sensitized Paper Manufacturers. And it is certainly not correct to say of the European 
Dyestuffs Cartel of 1929 that “exchange of technological information was the back- 
bone of the cartel.” This might be said of the Franco-German agreement of 1927, but 
the 1929 agreement was principally commercial in nature. Nor is it correct to say that 
the National Aniline Chemical Company is the largest American producer of dyestuffs. 
This subsidiary of the Allied Chemical and Dye Company is only the third largest, and 
certainly it does not account for anywhere near “40 per cent of the American market.” 

2 P, 137. 

=P. 142. 3 P, 186, 

=P, 148. “4 P, 198. 
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In collecting material on such a large number of cartels and generalizing from it, 
Professor Hexner undertook a task which at the best would not have been easy. As it is, 
his treatment is based upon a heterogeneous collection of fragmentary, and to some 
extent misleading, information. It is therefore not surprising that it lacks clarity. It cer- 
tainly did not help matters to define a cartel in such a way as to exclude so many organ- 
izations concerned with marketing problems. Although the defects of the book are such 
as to diminish its usefulness to those concerned with matters of public policy, the pro- 
posals it makes which have been mentioned above for the regulation of cartels deserve 

NorMAN Burster* 


Unwritten Treaty. By James P. Warburg. New York: Harcourt, Brace & Co., 1946. 

Pp. 186. $2.00. ; 

The author of this book was associated with the foreign activities of the Office of 
War Information. He is, therefore, thoroughly familiar with the art of war propaganda, 
and his description of the organization, methods, and results of Nazi, Japanese, British, 
Soviet, and American propaganda is both interesting and informing. He discusses the 
division of functions and the jurisdictional conflicts among various United States 
agencies such as the Coordinator of Information, Coordinator of Inter-American 
Affairs, Office of War Information, and Office of Strategic Services, and the failure of 
these agencies clearly to perceive the difference between the aims and methods of in- 
formation and of propaganda, especially in conducting psychological warfare. 

The author contributes to the science of public opinion by his analysis of this dis- 
tinction. Information, he says, is to promote the functioning of man’s reason; propa- 
ganda, to mobilize certain of man’s emotions in such a way that they will dominate 
his reason. Information is descriptive and impartial, propaganda is selective and 
pursuasive. The author believes that only by careful discrimination of these two 
activities, both of which are necessary in war and both of which within limits are 
legitimate in time of peace, can international progress be assured. He insists that the 
methods are so different that each function should be conducted by a distinct agency. 

Mr. Warburg is a crusader for righteousness and offers practical suggestions for a 
continuous flow of broad streams of information across national boundaries in time of 
peace and for preventing the pollution of that stream by propaganda aimed at psycho- 
logical aggression. 

For the first he proposes a draft treaty by which the governments would agree to 
allow information-gathering and communication agencies of the others to operate in 
their territory, and to use facilities at reasonable cost equal to that offered to na- 
tionals.? 

For preventing illegitimate propaganda, he proposes an agreement extending the 
jurisdiction of the Security Council of the United Nations to acts of psychological ag- 
gression.3 It may be questioned whether any change in the charter is necessary for this 
purpose because the members of the United Nations already appear to have the right 

* Research Associate, Law School, University of Chicago. 

'*P. 17. 


* Pp. 153-54. +P. 157. 
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to place before the Security Council situations threatening the peace,‘ and the Secur- 
ity Council has the power to deal with such situations’ even to the extent of applying 
sanctions. The Genera] Assembly is also competent to consider such problems.’ 

The author’s effort to define acts of psychological aggression is suggestive. He at- 
tempts to make a formula which might be acceptable to countries with a governmen- 
talized economy as well as to those with a free enterprise economy. Consequently he 
ignores the rule, long recognized in international law, which forbids government 
propaganda libelous to a foreign state or government but does not require a govern- 
ment to prevent similar propaganda by private agencies. Instead, the author suggests 
that governments be obliged both to refrain from aggressive propaganda themselves 
and to prevent or counteract private propaganda of this character from their terri- 
tories. In deference to constitutional guaranties of freedom of speech, the proposal 
qualifies the latter obligation by the phrase, “within the framework of its own con- 
stitutional relationships between citizen and state.”* Whether such an agreement could 
be steered between the Scylla of constitutional guarantees of freedom of speech and 
press in free enterprise countries and the Charybdis of unacceptable curbs on censor- 
ship in governmentalized countries remains to be seen, but the suggestion deserves 
consideration. 

The book is written as a tract rather than as an analysis. The author is critical of 
the lethargy of the United States on the problem and convinced that psychological dis- 
armament is no less important than military or economic disarmament. The idea of 
psychological disarmament was widely discussed in the League of Nations Disarma- 
ment Commission and Conference, but the experience of World War II added both to 
the knowledge of the subject and to definition of policies. The book deserves reading by 
statesmen and by lawyers with a dynamic point of view. The proper balancing of 
freedom of expression with legal control of dangerous propaganda is one on which 
much thought is necessary. 


Quincy WricHt* 


The International Law of the Future. Washington: Carnegie Endowment for Interna- 
tional Peace, 1944. Pp. xxi, 196. $2.00. 


An International Bill of the Rights of Man. By H. Lauterpacht. New York: Columbia 
University Press, 1945. Pp. x, 230. $3.00. 


Both these books are concerned with the international law of the future. The one 
that bears this title is the product of the collective labor of almost two-hundred 
American and Canadian lawyers, among whom are to be found most of the leading 
international lawyers of both countries. It is divided into three parts: Postulates, 
Principles, and Proposals. The Postulates deal with the premises “which are essential 

4 United Nations Charter, art. 35. 

5 Ibid., art. 34. 1 Tbid., art. 14. 

6 Thid., arts. 39-42. SP. 158. 

* Professor of International Law, University of Chicago. 
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for the establishment and maintenance of an effective legal order in a world of states.’”* 
The Principles are intended ‘‘as a draft of a declaration concerning the international 
law of the future which might be adopted by a competent international authority.’ 
They formulate the minimum of legal obligations which states must recognize if peace- 
ful, orderly relations between nations shall prevail. The Proposals, finally, consitute a 
draft of positive legal measures for the purpose of implementing the Principles. A 
comment follows each Postulate, Principle, and Proposal, tracing its history and ex- 
plaining the needs of the future. 

While The International Law of the Future is visibly the product of the work of 
cautious men who, conscious of the defects of international law as it exists, probe into 
the possibilities of transforming it into an effective instrument for the regulation and 
control of the conduct of states, Professor Lauterpacht’s treatise is an original and pro- 
found attempt at rethinking and reformulating the philosophic assumptions upon 
which international law is founded and at constructing, on this basis, novel rules and 
institutions of international law. It is one of the axioms of international law that its 
rules are concerned only with states and not with individuals as such. Thus the indi- 
vidual governments are free to deal with their own citizens within the territorial limits 
of their states as they see fit. Jim Crowism and the extermination camp are matters of 
domestic jurisdiction with which international law does not allow any other govern- 
ment to be concerned as long as none of its citizens are affected. This situation Profes- 
sor Lauterpacht wants to remedy by the formulation of an International Bill of Rights 
of Man which will guarantee to all human beings everywhere in the world personal 
freedom, freedom from slavery and from forced labor, freedom of religion, of speech, 
and of opinion, freedom of association and of assembly, sanctity of the home and 
secrecy of correspondence, equality before the law, the right to nationality, to emigra- 
tion and expatriation. To the guaranty of these individual rights is added the guar- 
anty of certain collective rights, such as the right to political independence, the right 
to preservation of cultural entity, economic and social rights. 

Professor Lauterpacht is of course aware of the fact that it is easy to formulate such 
principles and that it is difficult to enforce them. He proposes mechanisms and agen- 
cies of enforcement which would preserve the basic structure of the international so- 
ciety. He would leave the enforcement of the International Bill of Rights, once it has 
been incorporated into an international treaty, to the national courts of the individual 
countries, which would enforce its provisions in the same manner in which they en- 
force other rules of international law. In case of lack of enforcement by national agen- 
cies, a High Commission, operating within the United Nations Organization, would 
ascertain in a semi-judicial procedure such violations and would invoke the political 
instrumentalities of the United Nations Organization for the purposes of enforcement. 

All responsible observers will share the concern of the authors of these two books 
for the state of the world, and they will also share their desire to do something about 
it. What calls for critical comment is the philosophy of law and society in which 
these two proposals for reform are rooted. This philosophy is rather implicit in the col- 
lective enterprise of the practitioners; it comes forcefully to the fore in the brilliant, 
high-minded book of the Whewell Professor of International Law in the University of 
Cambridge. It starts with the assumption that the decay of international law and the 
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plight of the individual result from certain defects in the machinery of international 
law, which therefore must be repaired and remodeled. Yet the question might be raised 
as to whether the relative peace and order which the world enjoyed from the end of 
the Napoleonic wars to the beginning of the first World War, and whether the security 
and protection which the Victorian Age gave to the individual, had their origin in cer- 
tain legal provisions, national and international, which need only to be resurrected and 
expanded in order to produce the same beneficial results. Actually it was the peace 
reigning in the affairs of men which made the pacifying functions of the rule of law, 
domestic and international, possible, not vice versa. It was because of the order existing 
in the social fabric that the orderly processes of law could give normative directions to 
social activities, not vice versa. What we call “ordér under law” is not the creation of 
law but of social forces which make both for order and law. 

The change which has destroyed the idy! of the Victorian Age did not occur in the 
domain of law but in the sphere of social forces, which have made both international 
peace and individual freedom precarious possessions of western civilization. More par- 
ticularly, the modern development of the technology of warfare has concentrated 
tremendous powers in the hands of the governments, which the individual is no longer 
able to resist. The fact that the state has a monopoly of the most destructive weapons 
of warfare has made popular revolutions impossible. Yet it was this threat of popular 
revolutions which, together with the culminating strength of the middle classes, during 
the roth century led to the recognition and protection by the governments of indi- 
vidual rights. On the international scene the same technological development has led 
to the rise of two giant empires, destroying the balance of power which since the 16th 
century has been the lifeblood of international law. It is therefore vain to attempt to 
resurrect international law without at the same time resurrecting the social conditions 
which have made it possible. 

What is true of international law is also true of the philosophy which has inspired 
its founders and which Professor Lauterpacht proposes to revive. The idea of natural 
Jaw may be eternal, but the particular manifestation it found in Grotius’ philosophy 
of the “natural system”’ is not. It is inseparably tied up with humanistic individualism, 
the belief in the completely rational nature of man, the faith in the deductive method 
and in the universality of the natural sciences. These intellectual convictions, nourished 
by a peculiar constellation of social forces, were the common possession of the 17th 
century. Today they are only a vague remembrance without creative powers, an intel- 
lectual ritual which is still performed but whose substance is no longer firmly believed 
by all members of the international society. One has only to read the discussion which 
took place in Committee 3 of the General Assembly of the United Nations Organiza- 
tion? concerning the treatment of European refugees in order to become painfully 
aware of the disappearance of the common stock of moral and intellectual principles 
which has held the community of nations together since its very inception. The at- 
tempt to recreate a system of law on so crumbling a foundation is an echo of the past 
rather than a portent of the future. 


Hans J. Morcentnau* 


+ Genera) Assembly, A/C.3/10 and following, 29 January 1946. 
* Associate Professor of Political Science, University of Chicago. 





BOOK REVIEWS 


Studying Law. Edited by Arthur T. Vanderbilt. New York: Washington Square 
Pub. Co., 1945. Pp. viii, 753. $4.75. 


The selections in this book speak for themselves. There is sound advice to the be- 
ginning student and the young lawyer from Albert J. Beveridge, serious and re- 
ligious, with little reference to the sparkle and originality that contributed to the 
greatness of John Marshall. There is Zane’s informative essay, ‘“The Five Ages of the 
Bench and Bar of England,” reprinted from Select Essays in Anglo-American Legal 
History. There are some two hundred pages, called “Elements of Law,” by Munroe 
Smith. These include an essay on jurisprudence by him but consist mostly of the 
editor’s notes on lectures by Professor Smith. Apart from the reprinted essay, this is a 
panoramic history of law with about ninety pages devoted to English and American 
law. Again, the material is helpful and informative. 

Dean Pound is represented by an outline “Introduction to American Law,” his 
noteworthy “Survey of Social Interests,” and the essay on “Interpretation of Statutes” 
written as an introduction to Professor de Sloovere’s Cases on the Interpretation of 
Statutes. Professor Wambaugh’s “How To Use Decisions and Statutes” is reprinted 
from Cooley on Brief Making; and with it goes Professor Goodhart’s useful and well 
known essay, “Determining the Ratio Decidendi of a Case.” 

A lively and stimulating note is contributed by Dean Wigmore’s “Jury-Trial 
Rules of Evidence in the Next Century.” The editor includes his own survey of 
opinions on “Prelegal Education,” drawn from a Report to the Section of Legal Educa- 
tion and Admissions to the Bar of the American Bar Association made in September, 
1944. Finally there is a reprint from Mr. Charles B. Stephens’ Report of the Special 
Committee on the Economic Condition of the Bar of the American Bar Association, 
1945, giving a useful brief analysis of the factors which one may consider in determin- 
ing where to begin his work as a lawyer. 

The selection is sober and should contribute to a student’s sense of security. For 
those mature young men who are now entering law schools it would seem more useful 
to emphasize the relationship between the still problematical social developments of 
the day and the developing law. The reviewer would prefer, for an introduction to law, 
a selection arranged around Maine’s chapter on Contract in Ancient Law, Dean 
Pound’s ‘“The New Feudalism,” and selections from the Rushcliffe Report. 


MALcotm SHARP* 


Algunos aspectos de la doctrina del derecho en Kant. By Alfredo M. Egusquiza. 

Buenos Aires: Los Talleres Graficos d’Accurzio, 1945. Pp. 96. 

This little brochure of some thirteen thousand words falls into three approximately 
equal parts, consisting of an “objective” presentation of the logical essence of (1) 
Kant’s theoretical philosophy, (2) Kant’s practical philosophy, and (3) certain aspects 
of Kant’s philosophy of right. The first two-thirds are presented, not so much for their 
own sake, as because they supply an indispensable frame of reference for the third 
part, which alone corresponds to the title of the work. 


* Professor of Law, University of Chicago. 
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The third part simply follows Kant’s own attempts to apply his philosophical 
principles to the subject of jurispruderice, distinguishing sharply the moral and judicial 
points of view, showing on what grounds compulsion and external necessity properly 
form a part of justice, on what grounds the social contract can be regarded as a norma- 
tive idea, and how far and why Kant’s conception of a kingdom of ends is significant 
for a philosophical understanding of jurisprudence. 

Throughout, the author abstains from historical explanation of any sort, from dis- 
cussion of alternative scholarly interpretations, and from thrusting himself in any way 
into the picture he presents. We are offered, quite simply, the distilled essence of Kant’s 
own words, with the thought that (1) they form a consistent system of inter-implying 
propositions, and (2) that it is worth while to present them in this way at this time. 
There is just a suggestion that commentators who have ventured to criticize Kant’s 
attempt to apply his philosophy to matters of jurisprudence have failed to render 
complete justice to the severe consistency of the philosopher’s thought. 

Precisely for what class of readers this careful condensation of Kant’s thought is in- 
tended, remains undetermined. It can hardly be designed for beginners, whether in the 
study of philosophy or in the study of law. To appreciate the objective accuracy, and 
indeed to apprehend the philosophical significance, of the author’s severely condensed 
account, a reader would have to be pretty well acquainted already with Kant’s work. 
Could it be intended for use as a sort of source book, containing accurate material for 
discussion, interpretation, and development by more advanced students, working 
under a yet more advanced scholarly leader? For full appreciation of its significance, 
the work surely cries out for some such expansion and interpretative development. 

As to how he would like his brochure to be understood and used, the author keeps 
his own counsel. In the severely modest and limited problem he has set himself, of 
presenting an objectively accurate sketch of Kant’s system in its relation to juris- 
prudence, he has doubtless been successful. But how far, and for what purposes, such a 
sketch, however accurate, is worth publishing at the present day, remains a question. 

Any university library, for instance, contains on its shelves some such book as 
Caird’s Critical Philosophy of Immanuel Kant, published originally in 1889, Caird’s 
account (vol. II, pp. 292-350) contains, not merely Kant’s views presented in his own 
way, but also a distinguished interpretation in terms of the principles of modern 
idealism. This goes beyond the letter of Kant’s words and corrects certain mechanical 
weaknesses of Kant’s excessively abstract logic. It brings out sympathetically the full 
significance of the Kantian message. There are several similarly helpful and reliable 
treatments in all modern languages; and they are all pretty well known. The present 
reviewer has no doubt that the author of this brochure is well acquainted with what 
every university library has on its shelves, and that he must himself realize that he is 
in no way adding anything whatever to the extant literature on Kant. What he has 
published might, conceivably, be regarded as a reliable reference book for advanced 
students of jurisprudence. But, in that case, would it not be still better for them to refer 
to some one of the many extant treatments which provide, not only the evidence, but 
a positive and constructive interpretation of it? 

; Rupert C. Lopcr* 


* University of Manitoba. 
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